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To decide what is to be done; to tell somebody to do 


the ré 
it; to listen to reasons why it should not be done, why lie ar 
it should be done by somebody else, or why it should 0 
be done in a different way, and to prepare arguments me 


in rebuttal that shall be convineing and conclusive— The 
To follow up to see if the thing has been done: to dis- doub 


cover that it has not been done; to inquire why it has 


















not been done; to listen to excuses from the person who . 
should have done it and did not do it, and to think up long 
arguments to overcome the excuses— tion 
To follow up a second time to see if the thing has me 
been done; to discover that it has been done but done Whi 
incorrectly; to point out how it should have been and 
done; to conclude that as long as it has been done, it ad 
may as well be left as it is; to wonder if it is not time eae 
to get rid of a person who cannot do a thing correctly ; gove 
to reflect that the person in fault has a wife and seven 
children, and that certainly no other executive in the Dr. 
world would put up with him for a moment; and that, _ 
in all probability, any successor would be just as bad . 
or worse— 
To consider how much simpler and better the thing 
would have been done had he done it himself in the 
first place; to reflect sadly that if he had done it him- 
self he would have been able to do it right in twenty 
minutes, but that as things turned out he himself spent 
two days trying to find out why it was that it had 
taken somebody else three weeks to do it wrong; but to 
realize that such an idea would have had a highly de- Ste 
moralizing effect on the organization, because it would wh 
strike at the very foundation of the belief of all em- int 
ployees that an executive has really nothing to do. ~- 
—F. F. Beirne. syl 
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Problems of Government Ownership and 
Operation of the Railroads 


By Emory R. JoHnson* 


HE economic problems created by the current business depression are 

many, and by no means the least of them is the present situation of 
the railroads and the railroad policy that should be followed by the pub- 
lie and the government. In deciding upon that policy the first and fun- 
damental question to be answered by the people of the United States is 
whether to continue private ownership and operation of the railroads or 
to look forward to and prepare for government ownership and operation. 
The advocates of the nationalization of the railroads have spoken and 
doubtless will have more to say. 

Among such advocates is the highly-esteemed and exceptionally well- 
informed Coordinator of Transportation who in his report of January 
20, 1934, upon the Regulation of Railroads expressed the opinion he has 
long held that ‘‘Theoretically and logically public ownership and opera- 
tion [of the railroads] meets the known ills of the present situation bet- 
ter than any other remedy ;’’ that it is his ‘‘belief that such ownership 
and operation will be the ultimate solution of the railroad problem.’” 
While Mr. Eastman is ‘‘not now prepared to resort to public cwnership 
and operation for the principal reason that the country is not 
now financially in a condition to stand the strain of an acquisition of 
these great properties,’’ he believes the time will come when “‘ private 
enterprise and capital will not be able to carry on successfully’’ and that 
government ownership and operation of American railroads will follow. 

A pessimistic note of apprehension has recently been sounded by 
Dr. Virgil Jordan. President of the National Industrial Conference 
Board who stated in addressing a joint meeting of the Traffic Club of 
New York and the New York Board of Trade, March 14, 1934, that: 


‘The question whether the responsibility for the development 
of the American railroad system is to rest in governmental or in pri- 
vate hands is erucial for the future of private enterprise in every 
field of economic activity in this country. Yet there is so little under- 
standing of the situation and such great indifference towards it to- 
day that it is safe to say that by 1940, or not long after, our rail- 
road system will be wholly in the hands of the government.’’ 


Present Status of the Question 


Is government ownership and operation of railroads in the United 
States only an academic question or is it actually a practical one upon 
which the light of facts needs to be thrown to enable the public to act 
intelligently in shaping its future policy? As Mr. Eastman says, ‘‘there 


*Of the Wharton School of Finance & Commerce, University of Penn- 
sylvania, Philadelphia, Pa. Address delivered before American Philosophical 
Society, April 21, 1934. 


237 





238 I. C. C. PRACTITIONERS’ JOURNAL 





is now little effective support in public opinion for public ownership and 
operation,’’ of railroads by the United States government; but even a 
cursory survey of the present situation indicates the presence of com- 
bustible elements that may conceivably start a fire that might develop 
into a conflagration. 

These are days of rapid expansion of the functions of government. 
The progressives are in the saddle in Washington with fair prospect of 
remaining so for several years to come. Collectivism is at least tempo- 
rarily narrowing individual and corporate action and discretion with 
unprecedented rapidity, and it may be that the senators and others who 
are so successfully spreading the practice of government ownership and 
operation of hydroelectric and other public utilities will soon be urging 
a like policy as to railroads. Personally I believe we shall, ere many 
seasons have passed, slow down our political engine and throw it into 
a more conservative gear; but there are not a few who seem to be cer- 
tain that the engine will continue in its present high gear. 

Aside from the effect that the general political trends may have 

upon public thought regarding government ownership and operation of 
railroads, many persons will doubtless assume that the government has 
taken a step toward ownership and operation by loaning seemingly large 
sums to the railroads to enable them to meet maturing capital obliga- 
tions and fixed charges, to acquire necessary or desirable equipment, 
and to carry on vr complete important structural work. As a matter of 
fact these loans have been made to lessen somewhat the burdens of rail- 
road employes and creditors, to enable private ownership of railroads to 
weather the stormy days of business depression, and thus to make the 
government assumption of railroad ownership and operation unneces- 
sary. Not realizing this, or because they prefer to think otherwise, 
some people have, without giving the matter careful study, assumed 
that the present financial, traffic, and other difficulties of necessitous 
railroad companies will continue, that prolonged government aid will be 
needed, and that the result will be—and fortunately so—the taking over 
of the railroads by the government. 

Another factor in the present railroad situation that éannot be ig- 
nored is the policy being followed by railroad labor organizations. While 
not advocating government ownership and operation, organized railroad 
labor is seeking legislation that if enacted would bankrupt private rail- 
road management and make government assumption of railroad trans- 
portation necessary. There is little immediate prospect of such legisla- 
tion; but one can but remember how easily organized labor brought 
about the insertion in the Emergency Railroad Transportation Act of 
June 16, 1933, of provisions that have practically nullified the antici- 
pated economies in railroad operation that were to be accomplished 
through the good offices or the authority of the Coordinator of Trans- 
portation. It may be that organized railway labor will conelude that 
the surest way to secure a six-hour day, to shorten the length of trains 
and thus increase the number of employes, to obtain unemployment in- 
surance and retirement pensions for all employes, and to compel the 
acceptance of other demands will be to bring about the socialization of 
railroad transportation by means of government ownership and opera- 
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tion. While it is probable that the counsels of the more conservative 
leaders will prevail against the adoption of such a policy, it is not easy 
to forget what transpired in 1919 when the leaders of railway labor 
sought to have the government purchase the railroads and make perma- 
nent the policy of government operation that had been adopted to facili- 
tate the prosecution of the war. 

It may be noted in passing that within a few years after their un- 
successful attempt to persuade Congress to adopt the Plumb plan of 
public ownership and operation of the railroads the leaders of railroad 
labor were glad they had been defeated. The prosperity that came alike 
to railroad management and to railroad labor made private ownership 
and operation popular. If the current financially sorrowful years are 
followed by prosperity for industry and transportation—as most of us 
hope and believe will take place—there will doubtless be no serious ef- 
fort made by railroad labor to bring about public ownership and opera- 
tion. However, should prosperity refuse to return in good measure, or 
should it be very laggard in coming, government ownership and opera- 
tion of railroads may easily become a live issue. 

Legislation for the further regulation of transportation agencies 
and services is due, indeed it is overdue, but that legislation will be con- 
cerned almost entirely with carriers now but partially and inadequately 
regulated, especially by the Federal government—carriers by water, 
highway 2nd air—and not with the railroads which during the past half 
century have been brought under comprehensive regulation, both by the 
several states and by the Federal government. The Emergency Trans- 
portation Act of June 16, 1933, has simplified railroad valuation and 
has substituted for the former rule-of-rate-making a simpler and more 
flexible one that does not impose upon the Interstate Commerce Commis- 
sion the impracticable and unwise mandate of fixing rates with refer- 
ence to the value of the carriers’ property instead of with regard to the 
economie conditions that determine the amount that can be and should 
be paid for transportation. 

The same Act has also wisely brought railroad holding companies 
under the regulatory jurisdiction of the Interstate Commerce Commis- 
sion, thus giving the Commission authority over the financing of rail- 
road consolidations and over the financial control by holding compa- 
nies of such consolidations when formed. Some additional amendments 
to the Interstate Commerce Act of minor importance are being consid- 
ered concerning which there is apparently but little difference of opinion. 
The Coordinator of Transportation has announced that he will make a 
report with recommendations concerning amendments to existing rail- 
way labor laws. The necessity for additional legislation on that subject 
is not apparent, but it will be well to await Mr. Eastman’s report and 
recommendations before expressing an opinion upon the subject. 


The Arguments For Government Ownership and 
Operation of Railroads 


What do those who regard government ownership and operation of 
the railroads in the United States as theoretically wise and ultimately 
desirable expect will be accomplished by the adoption of that policy? 
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Mr. Eastman has summarized in a few words the answer to this ques- 
tion by stating that ‘‘Public ownership and operation would clearly go 
further than any other change to abate the railroad ills. . . . . Public 
credit would take the place of crippled private credit. Management 
and operation of the industry would be wholly united. Public regula- 
tion would largely merge with management and operation. Financial 
domination would cease.”’ 

The specific ‘‘railway ills’’ referred to in this quoted statement are 
the extravagant expenditures of capital mainly due to the competition 
of private railways,—expenditures for the construction of branch lines 
and extensions, costly passenger stations, hotels, produce terminals and 
warehouses. It is argued that these extravagances would end with gov- 
ernment ownership (although just why they should is not very clear), 
that financial, managerial, and operating benefits would result, and that 
the ill consequences feared by the opponents of government ownership 
can be foreseen and forestalled. 

The contention that ill effects can be avoided places the advocates of 
government ownership and operation upon the defensive at the outset, 
and this explains why the dispassionate and well-reasoned argument of 
the Coordinator of Transportation in his report of last January upon 
the Regulation of Railroads so largely resembles the pleas in confes- 
sion and avoidance to which lawyers are at times wont to resort. The 
argument, quite naturally, starts with a reference to the fact that most 
countries of the world have public ownership and operation of rail- 
roads, this policy having been adopted ‘‘not as a matter of principle but 
for reasons of expediency,’’ some countries having been forced into it 
because private enterprise would not build, or could not earry on. Some- 
times military considerations have been paramount, or an unwillingness 
to rely on foreign capital, or a desire to use the railways for the benefit 
of the general business and industry of the country in its competition 
with other countries.’’ The fact that few governments have operated 
their railroads with profit or as self-supporting enterprises is considered 
to be unimportant. There being a ‘‘variety of underlying motives, it 
is idle to measure the results (of public ownership and operation) by 
the test of earnings.’’ Nor is a demonstration of evil results of govern- 
ment ownership convincing, because an impressive array of the evils of 
private ownership of railroads in the United States may be made. 

It is further argued that conclusions against public ownership and 
operation of railroads are not to be drawn from the experience of the 
United States government in operating railroads during the World War, 
nor from the trials of Canada as the owner and operator of the Canadian 
National Railway System. Federal operation of the railroads in the 
United States was a war measure that accomplished its purpose, quota- 
tion being made by Mr. Eastman of the accurate statement of the late 
Walker D. Hines that ‘‘The war needs for transportation were met and 
railroad security holders were protected from a large part, though by no 
means all, of the injurious consequences of the War.’’ Ownership and 
operation of the Canadian National Railway System was foreed upon 
Canada in 1917, says Mr. Eastman, because ‘‘much of this mileage had 
been recklessly and extravagantly constructed in advance of the coun- 
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try’s needs,’’ and ‘‘the recommendations of the royal commission of 


1917 for divorecement from political control were not followed.’’ 


The Coordinator of Transportation optimistically believes it would 
be possible to divorce political patronage from the railway personnel 
and service and he thinks the influence of organized labor would not be 
controlling. He has some apprehension that there is the danger of con- 
gressional log-rolling to bring about rate adjustments or construction 
programs to favor certain groups or localities or to promote means of 
social relief. To safeguard against such political favoritism he would 
create an advisory council made up of members selected by business and 
other groups in the community and give the council authority to confer 
with and secure information from the trustees of the Corporation by 
which the government operates the railroads. The Interstate Commerce 
Commission would also be retained with continued jurisdiction over the 
issue of certificates of public convenience and necessity authorizing new 
construction and ‘‘also (over) individual rates or groups of rates.”’ 
The Coordinator realizes that Congress could act directly in fixing rates 
and ordering construction, but, as Congress has thus far functioned 
through the Interstate Commerce Commission in rate-making, he thinks 
it would act likewise under government ownership. It is interesting to 
note that there is nothing said as to the possible effect upon administra- 
tive efficiency of the suggested division of authority between two autono- 
mous bodies having jurisdiction over matters of common interest. 


The intellectual candor of the Coordinator is very clearly shown by 
his doubts as to the possibility of managing the railroads of the United 
States effectively and efficiently as a single unit. ‘‘The railroad indus- 
try,’ he says, ‘‘presents very difficult problems of administration.’’ 
He also states that ‘‘If public ownership and operation were estab- 
lished overnight ....a machine working smoothly at the outset could 
not reasonably be expected .... It cannot yet be said with certainty 
that the answer would ultimately be found.’’ The Coordinator is, how- 
ever, not really so dubious as to the suecess of government ownership 
and operation as this statement would suggest. Believing that large 
benefits and economies would come from the elimination of competition, 
and in other ways, and also believing that the problems of labor rela- 
tions would be no greater under government than under private owner- 
ship, he would favor the eventual adoption of public ownership and 
operation of railroads in the United States, although he does not urge 
present action. 


The reasons why the Coordinator does not favor present action are 
that ‘‘There is no aggressive sentiment in favor of public ownership 
and operation;’’ that government acquisition of the railroads during 
the present business depression might increase their fixed charges; and 
that ‘‘owing to the need of dealing fairly with labor, and bringing the 
new organization into smoothly running operation, the immediate bur- 
den upon the public finances might be great.’’ In a word it would be 
well to wait for better times and until the traffic conditions of the rail- 
roads have improved, their competitors have been more adequately regu- 
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lated, and the strain now being put upon the finances of the Federal 
government has been lessened. Few will question the wisdom of this 
suggestion. 


The Arguments Against Government Ownership and Operation 


The foregoing is a brief, but I trust correct, summary of the best 
argument I have read in support of the policy of government ownership 
and operation of railroads in the United States, the policy to be adopted 
when normal economic conditions return. With at least one of the 
premises of the Coordinator’s argument there will be agreement on the 
part of those who are convinced that private ownership and operation of 
American railroads is preferable and should be continued. The condi- 
tions that brought about the nationalization of railroads in other coun- 
tries do not prevail or are present in but slight measure in the United 
States. As I have said elsewhere* ‘‘Government ownership and opera- 
tion of railroads in any particular country is not a question of funda- 
mental principle but of practical wisdom and expediency.’’ As I shall 
presently endeavor to show, the policy of public ownership and opera- 
tion of the railroads is not one that the United States must adopt. Sue- 
cessful private ownership and management presents no insuperable diffi- 
culties. It is a question of what policy should be adopted. 

It is well to keep in mind the magnitude of the administrative task 
that the government would assume if it undertook to finance, operate, 
maintain and develop nearly a third of all the railway mileage in the 
entire world. Assuming ideal conditions of government administration 
with the railroads in charge of an executive body free from hampering 
interference by Congress regarding finances, operating methods, new 
construction, rate making, wages and working conditions, would a high 
degree of efficiency and economy be attained? Possibly it might be, but 
government management in this country has not yet shown itself to be 
superior to corporate management in initiative and executive ability; 
and it would seem that the economical management, the efficient, techni- 
cal development, and the maintenance of the requisite esprit de corps of 
our larger railroad companies fully taxes the administrative and execu- 
tive capacity of their directorates and officials. Grand consolidation 
schemes that would bring all the railroads into one system or into five 
to seven systems have not made much appeal to the public, one of the rea- 
sons being a genuine doubt as to the possibility of an efficient, non-waste- 
ful, and technically progressive administration of such huge enterprises. 
It is claimed by the proponents of public ownership and operation that 
the unification of the railroads into a single system, the consequent elimi- 
nation of the competitive practices of rival corporations, the substitution 
of government for corporate financing, and giving railway laborers the 
status of government employes, will so simplify the problem of adminis- 
tration as to enable the government to solve the problem fully and easily. 
While there is no mathematical formula by which this claim can be 


*The Annals of the American Academy of Political and Social Science, 
Vol. 171, pp. 180-184, Jan. 1934. This article states concisely the arguments 
for private ownership and operation of railroads in the United States. In 
the present paper I have drawn upon the argument presented in that article. 
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proven sound or invalid, there is strong circumstantial evidence that its 
advocates are unduly sanguine. 

In the first place is it certain, indeed is it probable, that the execu- 
tive authority charged with the management of the railroads in the 
United States would be free from Congressional or political interfer- 
ence with administration, with the adoption and carrying out of policies 
as regards wages, working conditions, rates charged, and services ren- 
dered? Organizations representing the agricultural and manufactur- 
ing interests, labor, silver mining, ex-soldiers and other groups and blocs 
are certainly not without influence at present upon congressional and ad- 
ministrative policy and action. Does our past experience warrant us in 
assuming that there would be a non-political administration of the rail- 
roads if owned and operated by the United States Government? 

It is not to be expected that government management would reduce 
the costs of operation. Operating expenses are determined mainly by 
two factors, operating and administrative efficiency and labor costs. 
Nearly two-thirds of the railway operating expenses—63.52 per cent in 
1932—are for wages, which in that year amounted to 48.3 per cent of the 
gross operating revenue. In 1920, the year that the war-time operation 
of the railroads by the government ended, labor costs were 59.5 per 
cent of operating income and were 63.2 per cent of operating expenses. 
The substitution of government for corporate ownership of the rail- 
roads would not reduce the number of employes. The number would 
quite certainly be increased, and is it not equally probable that the 
hours of labor would tend to be lower and the wages paid higher under 
government management, even if hours of labor and wages were not in- 
fluenced by political forces, which is an assumption that is very diffi- 
cult to make? 

Would the rates paid by the travelling and shipping public be 
lower under public ownership and operation of the railroads? Railway 
revenues are not now large, indeed not so large as they need to be and as 
it is hoped they will be, when prosperous times return. These revenues 
are derived from fares and rates fully regulated by the government. 
If the government in managing the railroads should charge lower rates 
than private management, subject to public regulation, it would have to 
reduce operating expenses and capital charges substantially or else incur 
an annual deficit to be borne by the tax-paying public. 

There will doubtless be general acceptance of the proposition that 
the government should operate the railroads on a self-supporting basis ; 
that it should obtain revenues sufficient to cover fixed or capital charges, 
as well as operating and maintenance expenses. The tendency of the 
government in fixing charges for its services is to consider only operat- 
ing expenses and to ignore capital costs, but if the government should 
incur an indebtedness of $25,000,000,000 or even $20,000,000,000 to ac- 
quire the railroads, either the railway revenues or the tax-payers would 
have to carry annual interest charges of some $750,000,000. There is, 
moreover, the question whether the local, state and Federal governments 
shall forego or shall continue to receive the taxes now being paid by rail- 
road corporations, and which before the current business depression 
amounted to more than a million dollars a day. Presumably the users of 
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the railroads should continue to pay the taxes instead of their being 
shifted to the general public. 

If, then, as seems probable, railroad operating expenses would not 
be reduced by public management, and if revenues are to be obtained 
sufficient to meet those expenses including maintenance charges, to pro- 
vide funds covering not only obsolescence but outlays for such new kinds 
ef equipment as must be made to keep the service abreast of technical 
requirements, to pay taxes equal to those that would be levied upon cor- 
porate owners, to cover interest upon the government’s investment in 
railroads, and possibly to amortize the government’s investment over a 
period of fifty years—as it is now proposed to require private railroad 
corporations to provide from earnings for the amortization of their 
bonds—, if this is the policy followed in the management of the rail- 
roads by the government of the United States, it is difficult to see how 
fares and rates could be lower than would be charged by corporately 
owned railroads whose services, charges and finances are subject to com- 
prehensive government regulation. 

It is generally assumed that the cost of carrying the capital now 
invested in railroads and of securing such additional funds as may be 
required in the future will be reduced by nationalizing the railroads. 
The government can ordinarily borrow money at lower interest rates 
than even the best corporations are obliged to pay; but will this surely 
be so when business again becomes active? It will be well to keep in mind 
that the recent World War left us with a large debt, that the large sums 
owed us by foreign countries are apparently to be paid only in smal! 
part, that our large national debt of 1932 will be increased fifty per cent 
by the end of 1935 when it will reach or exceed $32,000,000,000, with a 
prospect of growing larger instead of smaller. To add twenty to twenty- 
five billion dollars of railroad bonds to the thirty-five billion dollars of 
other indebtedness that the United States will doubtless be carrying five 
years hence will make it uncertain whether the Federal government can 
command capital at lower rates of interest than will need to be paid by 
well-managed corporations. If, as I do not expect, the government 
should fall into the financial morass of monetary inflation and conse- 
quent debt repudiation, it would be without credit or borrowing power. 





Present and Future Financing of Private Railroads 


The Coordinator of Transportation is correct in stating that if gov- 
ernment ownership and operation of railroads comes about in the United 
States it will be because ‘‘ private enterprise and capital will not be able 
to carry on successfully.’’ Thus private versus government ownership 
in the United States in the future is primarily and principally a ques- 
tion of finance. Is the present financial condition of American railroads 
and are their future prospects such that private capital, adequate in 
amount and at a reasonable cost, can be obtained to provide for their 
maintenance and development? Obviously it will not suffice to answer 
this question categorically with a simple yes or no. The financial pros- 
pect of American railroads is conditioned upon a number of determi- 
nants, upon their present obligations and those of the near future; upon 
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the factors that control or affect their gross earnings—industrial activity 
and the conditions under which the railroads and their highway and 





waterway rivals are to compete for the consequent traffic—; upon the 
factors that affect net earnings; i. e. efficiency and economy of corporate 
operation; and upon the expenses that may be added by legislation af- 
fecting taxes, labor costs, and operating requirements. 

Moreover, the future financing of American railroads, as well as 
other business activities and undertakings, will be affected by the policy 
developed by the government towards private enterprise in general and 
as regards legislation regimenting production and socializing the results 
of productive effort. This paper cannot hope to present more than a 
summary diagnosis of the railroad financial situation and a similar prog- 
nosis of the recovery of the railroads from their present illness. More- 
over, it will be necessary, and this is doubtless the reader’s good fortune, 
to forego consideration of social and political factors, and to confine the 
discussion to the present and near-at-hand financial obligations of the 
railroads in the United States and to the prospect of their being able to 
finance those obligations from private sources with such temporary as- 
sistance as the government is now giving and is manifestly willing to 
afford. 

The latest and best diagnosis of railroad finances that I have seen 
is that contained in the ‘‘Report of the Transportation. Conference of 
1933-4,’’ published under date of March 16, 1934. This conference was 
organized in the summer of 1933 upon the initiative of Mr. Harry A. 
Wheeler, the President of the Railway Business Association, and was 
composed of representatives of fifteen national financial, business, and 
transportation associations. The Conference had nine meetings of two 
days each over a period of about eight months. Its secretary was Dr. 
Lewis C. Sorrell, Professor of Transportation of the University of Chi- 
cago who was assisted by a staff of investigators and who, presumably, 
drafted a report for consideration by the Conference. Section I of the 
report deals with government versus private ownership of transportation 
facilities and contains an instructive analysis of the present and pros- 
pective status of the finances of American railroads. 

There is plenty of pigment ready at hand that might be used in 
painting a dark-toned picture of the present railroad landscape. Such a 
picture is presented in the discussion of ‘‘ Railroad Ills’’ in the January 
1934 report of the Coordinator of Transportation who states that : 

‘‘Viewed from the standpoint of average or aggregate railroad con- 
ditions, the future credit outlook seems most unpromising. . .. The prac- 
tical question relates to the credits of the individual railroad companies. 
Few of them meet the standards of private investment now, but some 
will measure up with improving business conditions. Many others will 
find it a very slow and difficult process to meet those standards, even if 
traffic conditions greatly improve; and consideration of average condi- 
tions suggests that the number of delinquents will exceed the number 
that are able to qualify.’’ 

The condition and prospects of the railroads may not be so disecour- 
aging as this statement indicates; but we shall be more successful in 
solving the financial problems confronting the railroads in the United 
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States, if we fully appreciate and do not under-estimate the difficulties 
to be overcome. We know that the railroads and other business enter. 
prises will soon be seeking capital in large volume while the government 
is at the same time reducing the available supply by increased taxes and 
by new loans made necessary by greatly augmented public expenditures. 
It is possible, but I do not think probable, that the Securities Act in its 
present or amended form may hamper the railroads in selling their 
securities. The traffic and earnings of the railroads are at a low ebb, 
and, although the tide has begun to flow in, there is no hope that it will 
reach the height of the flood tides of 1926 or 1929. Indeed, the height 
attained by railroad traffic and earnings will depend in no small mea- 
sure upon legislation yet to be enacted establishing equality of com- 
petitive conditions among the several agencies and facilities of trans- 
portation, the waterways, highways, and railroads. Moreover, the re- 
ceipt by capital of a fair return from the net income of the railroads 
may be, but I do not think it will be, made impossible by legislation 
largely increasing labor costs. This incomplete recital of the difficul- 
ties to be overcome does, indeed, give a gloomy aspect to the foreground 
of the picture; but I believe it is possible without distortion of the 
perspective, to lighten the background of the railroad financial landscape 
by introducing some brighter colors. 

The broad facts as to the present value of the assets of the railroad 
companies and as to railroad capitalization have been determined and 
presented by the Bureau of Valuation of the Interstate Commerce Com- 
mission, which estimates that the original cost of railroad carrier prop- 
erty, as of December 31, 1932, (not including the non-carrier property 
owned by the railroads nor any intangible elements of value), plus land 
values as of June 1, 1933, and working capital, was $26,232,000,000. After 
making reductions in this estimate to allow for the cost of land being 
less than the appraised value June 1, 1933, the total becomes $24,000,- 
000,000. The Commission further estimates that the cost of re- 
production new on the basis of the low prices of June 1, 1933, less de- 
preciation in the property other than land, plus the 1933 value of the 
land, plus working capital, would be about twenty-one billion dollars— 
$20,971,000,000. 

The capitalization of the property thus valued, the securities out- 
standing December 21, 1932, included 


Stock .... ........$10,226,070,233 
Funded debt... ...... 13,347,486,355 





Total .. $23,573,556,588 


By omitting intercorporate holdings of these securities, the amount 
of railroad stocks and bonds in the hands of the public becomes 


BOCK 2 ks c weceesws® F,250,076,063 
OME 2 6 2 6 cscvevens ERS0e08s,004 


Total .. $19,489,062,256 


It will be seen from these totals that the outstanding railroad capi- 
tal in the hands of the public was four and a half billion dollars less 
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than $24,000,000,000, the estimated original cost of existing railroad 
property reduced by making allowances for the cost of land being less: 
than the appraised value June 1, 1933; and it will be noted also that the 
estimated cost of reproducing railroad property under the prices ob- 
taining in June, 1933, less accrued property depreciation, plus the value 
of the land in 1933, and the Working Capital—$20,971,000,000—was. 
nearly a billion and a half dollars in excess of the total securities, stocks- 
and bonds, in the hands of the public. 

The ratio of bonds to total capitalization, 56.6 per cent, at the end 
of 1932, or 62.3 per cent when intereorporate holdings of securities are 
eliminated, seems undesirably high, but the ratio of bonds to stocks was 
the same in 1920. However, as Mr. Eastman points out in his report 
upon Regulation of Railroads— 

‘“‘The funded-debt situation [of American railroads] is in certain 
important respects better now than in 1920. Then the total outstanding 
capitalization amounted to 101 per cent of the book investment in road 
and equipment and the funded-debt amounted to 56.7 per cent of that 
investment. In 1932, the corresponding percentages were 86 and 49. 
This improvement was due to the increase in corporate surplus.’’ 

The ratio of funded-debt to the total capitalization of American 
railroads in 1920, and also the ratio of funded debt to total book invest- 
ment, would have been lower had government regulation of the rates 
and revenues of the railroad during the decade preceding the entry of 
the United States into the World War not kept the net income of the 
railroads at a level that discouraged the flotation of stocks and en- 
couraged the issue of bonds to secure new capital or to pay off maturing 
debts. The present ratio of bonds to total railroad capitalization is in 
no sense a cause for alarm or special apprehension, but it may well be 
the policy of the Interstate Commerce Commission, in its future regula- 
tion of the issue of railroad securities, to bring about a decrease in the 
ratio of bonds, and an increase in the ratio of stocks, to total capitaliza- 
tion. This gradual reduction in the burden of fixed charges will give 
greater stability to the structure of railroad finance. 

The finances of our railroads as a whole at the present moment, at 
least on the surface, don’t look very bright. They have a dark blue 
shade. During 1932, their total operating and non-operating income 
was only 78 per cent of their fixed charges, and in 1933 the income was 
not quite equal to the fixed charges, being 98 per cent. This, of course, 
is a measure of the effect of the current business depression, which ef- 
fect has been augmented by the desperate struggle of but very partially 
regulated competitors of the railroads for traffic at rates that would 
enable them to survive. Fortunately for the railroads, traffic and earn- 
ings have begun to improve; 1934 will be better than 1933 and 1932 
were. It may take 1935 and 1936 to get back to the 1930 level. The 
railroads will not reach the heights attained in 1929, but that is not 
necessary. During the five years ending in 1930, American railroads 
had total operating and non-operating income amounting to 2.04 times 
their fixed charges, although in 1930 the investment in property, less 
acerued depreciation, ($23,700,000,000) was 54 per cent greater than 
1911, when the total net income was 1.77 times the fixed charges. A 
glance backward thus gives us encouragement for the future. 





I. C. C. PRACTITIONERS’ JOURNAL 





Assuming that the net income of American railroads as a whole will 
enable them to meet their current fixed charges, what about their short 
time loans that have been increasing so largely of late, and their equip- 
ment trust notes, and their funded debts that will mature this year and 
next year, and during the following five vears? What are these debts, 
and can they be taken care of successfully? The facts as to the amounts 
and the nature of these debts are summarized in the Report of the 
Transportation Conference of 1933-4 in the following table which states 
the sources from which the information presented was obtained : 


The Total Funded and Unfunded Payables of Class I 
Railways, 1934 to 1940, Incl. 


(a) Short time loans and bills payable Dec. 31, 1933 (1) ...$ 337,909,946 
(b) Borrowings from the Reconstruction Finance Corporation 

net Jan. 31, 1934 (2) 340,726,000 
(c) Funded indebtedness maturing 1954-5 (3) 456,189,189 
(d) Funded indebtedness maturing 1936-40 (3) 961,319,589 
(e) Equipment trust notes, 1934-1940 (4) 518,715,077 


wetel ..... $2,614,859,801 
Sources: 


1. Bureau of Railway Economics 

2. Reconstruction Finance Corporation, Public release Feb. 9, 1934 
3. Computation Conference research staff from Moody’s 1933 Manual 
4. Computation Conference research staff 


The table summarizes the debt problem confronting American rail- 
roads as a whole. To understand whether and in what measure the 
problem can be solved it is necessary to analyze the finances of each of 
the railroad companies, at least of the 156 companies operating Class I 
railroads (those whose annual gross earnings are $1,000,000 or more) 
and thus to ‘‘estimate the credit position of the individual roads and 
the probable amount of government assistance they may need in order to 


be] 


avoid possible receivership. This estimate will indicate whether the 
government advances will be so large as to make probable public owner- 
ship and operation. Those who prepared the Report of the Transporta- 
tion Conference of 1933-4 made such an analysis by considering for each 
of the Class I railroads the following factors: 


. Fixed charges on rentals for lease of road 
. Interest on funded and unfunded debt 

. Bond maturities 

. Equipment trust maturities 

. Reconstruction Finance Corporation loans 
. Loans and Bills Payable 


Information having been compiled as to these several factors for 
each of the Class I railroads, the companies were classified according to 
their financial strength or weakness into seven numbered groups, the sub- 
division of the roads in the first two groups into ‘‘a’’ and ‘‘b’’ eate- 
gories making in fact nine groups. 

The roads in group la (mileage 43,335) have had net earnings, 
threughout the depression, more than 1.5 times their fixed charges, ‘‘or 
have not fallen below that figure more than a single year.”’ 
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The carriers in group 1b (mileage 17,396) are not quite so strong 
as those in the first group but their bond maturities come late in the 
seven year period ending with 1940 while their loans from the Recon- 
struction Finance Corporation, their other loans, and their bills payable 
are small, and their fixed charges have been more than earned each year. 

The railroads in group 2a (mileage 26,432) have not quite met 
fixed charges each year of the depression, but their bond maturities are 
small or have been deferred. The companies have time to recover and 
they have but small Reconstruction Finance Corporation or other loans, 
and their bills payable are also light. A moderate improvement in 
business will take care of these companies and they will need no gov- 
ernment assistance. 

In group 2b (mileage 40,048) are companies whose ‘‘bond maturi- 
ties are perhaps somewhat more troublesome,’’ and their Reconstruc- 
tion Finance Corporation and other loans and their bills payable are 
‘“‘substantial’’; but a moderate enlargement of business will enable them 
to meet fixed charges. They may need to have an extension of their 
present loans from the government, and may require some ‘‘govern- 
ment assistance in funding floating loans and bills payable’’ or refund- 
ing maturing obligations. However, but moderate government aid will 
be necessary. 

The railroads in group 3 (mileage 27,761) can meet their fixed 
charges with a moderate increase in traffic, but their maturing obliga- 
tions and also their Reconstruction Finance Corporation and other loans 


and their bills payable are heavy. These companies ‘‘are likely to need 
substantial assistance in 1934-5; possibly also in 1936-40, unless busi- 
ness recovers in a marked degree.’’ 

The companies comprising group 4 (mileage 27,857) are ‘‘on the 


b] 


edge’’. To enable them to meet fixed charges there must be a marked 
improvement in business. ‘‘There are some near maturities of sub- 
stantial amounts; also heavy Reconstruction Finance Corporation loans, 
and loans and bills payable. They will need a substantial aid to avoid 
difficulties.’’ Here is where government assistance is most definitely 
needed and where it will be most helpful. 

Group 5 contains the railroads now in receivership (mileage 41,903 
miles). Presumably many if not most of these companies will need to 
be so reorganized financially as to bring fixed charges definitely below 
future net earnings. Further government aid does not enter into the 
present caleulation, although it may be possible that the government may 
later be of assistance to the reorganized companies in strengthening 
their financial structure. It is those who have invested in the securities 
of the companies in this group that will suffer largest losses from the 
effects of the business depression upon the railroads. Similar losses 
have been incurred in previous depressions, and are now being borne by 
investors in many kinds of business. 

In group 6 are the Canadian roads in the United States (mileage 
5,971). They have their financial problems to the solution of which 
Canada is giving attention. 

Group 7 (mileage 9,575) comprises ‘‘miscellaneous Class I roads, 
usually of small mileage, and generally identified with other roads or 
interests. ’’ 
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Such is a summary of an analysis of the financial status of the Class 
I railroads in the United States. How much government assistance will 
be required, if private ownership is continued, and will private capital 
sufficient to meet the future needs of the railroads be available and 
forthcoming? The answer here made to this difficult question will be a 
summary statement of the one made in the Report of the Transporta- 
tion Conference of 1933-4. 

The answer given in the Report is necessarily based upon several 
assumptions that are deemed to be warranted by the facts of the present 
situation and by a conservative estimate of the tide of events in the near 
future. One assumption that will hardly be questioned is that business 
conditions in 1934 and in 1935 will be as favorable to the railroads as 
they were in 1933, ‘‘and are likely to be somewhat better.’’ That will 
mean that the railroads in groups la, 1b, and 2a will not need govern- 
ment aid. The railroad companies in group 5 that cannot otherwise 
become solvent will be undergoing financial reorganization with the 
inevitable losses to investors that are incident thereto. 

It is assumed that, with such improvement in business conditions as 
may be expected, the railroads can be given, and will receive, a fair 
share of bank credit to assist in carrying loans and bills payable; and 
“*that in those cases where the volume of such loans and bills outstand- 
ing is large, and some relief to the banks is necessary, a reasonable por- 
tion of that loan may properly be transferred to the government.’ 
Other assumptions are that the Reconstruction Finance Corporation will 
extend the maturity of loans to railroads when that is necessary; and 
that, when some government aid seems to be needed in refunding matur- 
ing debts, the government will assist by assuming a reasonable part 
thereof, as was recently done for the New York Central Railroad. As 
regards railroads in groups 2b, 3 and 4, whose earnings may not be 
sufficient to meet fixed charges, it is believed that deficits will not ex- 
tend beyond 1934 and 1935. Likewise it is assumed that there will be 
no need for assistance after 1935 in meeting equipment trust maturities. 
As concerns possible legislation, the reasonable assumption is made that 
Congress will not now pass laws reducing the standard day in railroad 
service from eight hours to six hours without reduction in pay, limiting 
the length of trains, or compelling the railroads to adopt a comprehen- 
sive employe pension system. 

If those several assumptions be accepted as valid, what will be the 
probable amount of government assistance that the railroads in the Uni- 
ted States will need during 1934 and 1935 and during the succeeding 
five years? The estimate made in the Report of The Transportation 
Conference of 1933-4 is that the railroads in groups 2b, 3 and 4 will 
need government loans amounting to $195,000,000 during 1934 and 1935, 
and $72,000,000 during the following five years, a total of $267,000,000, 
it being understood that some assistance may also be given to group 5 
railroads when and as financially reorganized. This, of course, can be 
only an estimate, but it is one based upon a careful study of the financial 
condition of each of the Class I railroads. 

The present and prospective loans of the government to the rail- 
roads include the following sums: Loans made by the Reconstruction 
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Finance Corporation up to the end of January, 1934, $340,000,000; 
loans authorized by the Public Works Administration for improving 
railroad facilities and increasing employment, $200,000,000; estimated 
additional government loans up to 1940, $267,000,000. The total of 
these three sums amounts to $807,000,000. Should the Public Works 
Administration advance another $200,000,000 for purposes similar to 
those for which it has made loans, the total government advances would 
not much exceed $1,000,000,000. That total of possible government ad- 
vances may very properly be compared with the $975,000,000 that the 
government loaned to the railroads during the World War and the few 
years thereafter. The railroads have paid off over 95 per cent of those 
loans and have paid interest thereon at rates higher than the govern- 
ment paid to secure the funds to make the loans. We can hardly hope 
that conditions will be as favorable for the payment of debts during the 
coming ten years as they were during the decade that ended with 1930, 
but even so one does not need to be over optimistic to think that Ameri- 
ean railroads will be able to liquidate a debt of a billion dollars to the 
government during the next ten or fifteen years. 

American railroads will, during the next few years, need to obtain 
from private investors much more capital than will be required to pay 
off the government loans and to liquidate or refund maturing obligations. 
There is a large accumulation of deferred maintenance, which means 
that more than a normal share of the earnings from operation must, for 
a period, be currently spent upon track, other structures and equipment. 
A conservative estimate has placed present accrued depreciation at 
$600,000,000. The amount is probably greater than that; and, obviously, 
as business revives, and consequently railroad traffic and revenues in- 
crease, many railroad companies will have to devote to maintenance 
funds that would otherwise be distributed in dividends to stockholders. 
If the revival of business is slow the overcoming of deferred maintenance 
will constitute a serious problem; while if business recovery should be 
relatively prompt and definite, as we now have reason to hope it will be, 
the railroads will in a few years have their properties in normal 
condition. 

One other need of the railroads for additional capital may be diffi- 
cult to meet. American railroads have had an enviable record, especially 
during the past decade, in improving their facilities and services. Bet- 
terments always cost money; and, although they sometimes so reduce 
expenses as to make the additional investment self-liquidating, that by 
no means applies to all expenditures for improvements. Even at the 
present time, partly with the aid of government loans, betterments are 
being made in passenger and freight facilities. 

Obviously, more could and would be spent if business conditions 
were better; and, while the railroads may be expected to do theiy best 
in introducing improvements during the next few years, they will have 
to follow a conservative policy. During the prosperous years preced- 
ing the current depression American railroads as a whole spent about 
$700,000,000 annually upon improvement and betterments. Such large 
outlays will not be possible in the near future; but the public may con- 
fidently expect railroad expenditures for the betterment of facilities 
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and services to increase at least pari passu with the growth in traffic 
and revenues. The current business depression has inevitably slowed 
down the technical progress of the railroads but only temporarily, not 
permanently. 


General Conclusions 


What conclusions may be drawn from this general survey of the 
financial condition and problems of American railroads? Will they be 
able to secure necessary capital from private sources? Do those of us 
who would prefer private ownership and operation of the railroads, and 
we comprise the great majority of the people of the United States, need 
to feel apprehensive ? 

Successful private financiering of any business enterprise depends 
upon the confidence of the public in the enterprise. It is a matter of 
public credit, and that, particularly in the case of the railroads, may 
be largely determined by the attitude or policy of the government. 
There is no evidence that it is or will be the purpose of Congress or of 
the administrative authorities of the government; either by the enact- 
ment of new laws or in applying existing statutes, to pave the way for 
the nationalization of the railroads. It might be helpful to the rail- 
roads, and strengthen public credit in them, if the government were to 
make a clear-cut statement that the loans it is making are made to 
strengthen the position of the railroads as privately-financed enter- 
prises subject to government regulation; that the government does not 
favor public ownership and operation of the railroads; that in the regu- 
lation of rates and services it will be the policy of the government, while 
safeguarding the interests of the public, to allow the railroads such 
rates and revenues as economic conditions warrant; and that the rail- 
roads are to be regulated as economic enterprises and not as agencies 
to be employed for the realization of social aims other than the aim of 
obtaining progressively efficient and economical transportation. 

The future strength and railroad credit will depend in part upon 
the action Congress may take upon pending proposals which if enacted 
into law would largely increase labor costs. Such an increase would 
make impossible the operation of the railroads upon a profitable, or, in 
the case of many railroads even on a self-sustaining, basis for the present 
or in the near future. I have no doubt that this fact is known by 
Congress and will determine its action. 

Congress also has another patent responsibility regarding railroad 
credit. It has before it the Rayburn Bill for the regulation of interstate 
motor carriers, a bill that has been evolved from previous bills, from 
lengthy hearings and much counsel. Moreover the two bills prepared 
by the Coordinator of Transportation, one for the regulation of inter- 
state motor carriers and the other applying to carriers engaged in inter- 
state transportation by water, have been introduced. In sending to the 
President for transmission to Congress the bills drafted by Mr. Eastman 
for the regulation of interstate motor and water carriers, the Interstate 
Commerce Commission stated, ‘‘In our judgment the enactment into law 
of the . . . two bills is imperatively necessary under present conditions.”’ 
Thus the Commission is in full agreement with the Coordinator when 
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he states in his Report that ‘‘The conclusion is reached that the entire 
transportation industry, including the other agencies as well as the rail- 
roads, is in need of the guiding hand of government control,’’ govern- 
ment regulation being the measure of control recommended. There is 
no doubt that railroad credit, and I believe the credit of motor and water 
earriers as well, would be, and I hope soon may be, strengthened by ap- 
plying to the several agencies of transportation (as is proposed by the 
Coordinator and the Commission) the same general principles of gov- 
ernment regulation, with such differences in the provisions of the stat- 
utes as the special characteristics of the several agencies regulated may 
necessitate. 

There are those who seem to be apprehensive about the general 
monetary and fiscal policy that Congress may adopt or authorize. Un- 
controlled or excessive inflation of the currency, accompanied by largely 
increased expenditures and taxes to correspond, would, of course, make 
impossible the continuance of private ownership and operation of the 
railroads; but I don’t think we need to assume that the American people 
are going to commit economic hari-kari. 

In general, the conclusion seems warranted that there is nothing in 
the present railroad situation that makes private ownership and opera- 
tion impossible. Railroad expenses have been greatly reduced per unit 
of service rendered and can be kept below former levels, unless that 
should be prevented by legislation. The railroads are being operated 
with increasing economy and efficiency. Their gross and net earnings, 
while still very low, are on the upward curve, and will rise with the 
recovery of business. The people of the United States can have private 
ownership and operation of the railroads, if they so wish, and-as long 
as they wish. Government ownership and operation is neither neces- 
sary nor desirable, and should be avoided. 





When we control business in the public 
interest we are also bound to encourage 
it in the public interest or it will be a bad 
thing for everybody and worst of all for 
those on whose behalf the control is 
nominally exercised. 


—The late THEODORE ROOSEVELT. 





Recommendations of the Transportation 
Conference of 1933-34 


HE Transportation Conference is an informal organization of dele- 
gates representing the public, the several transportation agencies, the 
shippers, the financial and other groups interested in the so-called rail- 


road problems. 


American Bankers Association 
American Short Line Railroad Asso- 
ciation 
Association of Railway Executives 
Canal Carriers Association, Inc. 
Institute of American (Meat Packers 
National Industrial Conference Board 
Railway Business Association 
National Association of Mutual Sav- 
ings Banks 


The constituent associations are: 


American Iron & Steel Institute 

American Transit Association 

Association of Regulated Lake Lines 

Grain & Feed Dealers National Asso- 
ciation 

National Association of Manufactur- 
ers 

National Highway Freight Associa- 
tion 

Security Owners Association 


As the result of seven meetings held in Chicago and New York dur- 
ing the period from July, 1933 to February, 1934, the Conference arrived 
at the following conclusions in respect of the subjects indicated : 


Government vs. Private Ownership of Transportation Facilities 
and Services, 


The Conference has considered the known facts and arguments re- 
lating to this question; and based upon the following reasons, its con- 
clusion is in favor of a continuation of private ownership and operation 
of the railways: 


1. There is no reason to believe that government ownership and 
operation will produce better railway service than private ownership 
has done and will do if the necessary capital ean be secured in the 


future. Without claiming that all private enterprise is more efficient 
than any government enterprise, it is believed that private enterprise 
does have an inherent advantage in supplying that incentive and initia- 
tive which means so much in American life and throws the weight of 
the argument in support of private ownership and operation of the 
railways. 

2. The alleged operating economies under government ownership 
are similar to those offered in support of consolidation. Some economies 
could be realized if among other things wages, salaries and working con- 
ditions are so adjusted as to give full force to the possible savings in 
this chief item of railway operating expense. Whatever the extent of 
such savings, private enterprise, permitted and encouraged by the gov- 
ernment agencies to make the same adjustments, would achieve the 
identical results, hence this economy claim does not lend support to the 
principle of government ownership. 

3. Reasonably estimating the price at which the government might 
acquire the railways and the probable rate of interest on securities is- 
sued for this purpose, the possible savings from government over private 
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financing appear to be quite limited. To inject into the present gov- 
ernment program a large further increase in federal bonds to acquire 
the railways would probably cause a decided advance in government in- 
terest rates and this increase would be applicable not only to the bonds 
issued to acquire the railways but also to refunding present outstanding 
government bonds and to borrowings for the purposes of the Recovery 
Act. The present period is clearly not the time for the government to 
assume additional financial burdens which the acquisition of the rail- 
ways would impose. 

4. The argument that tax economies may flow from government 
ownership of railways finds no justification in fact. Railway proper- 
ties, by whomsoever owned, should make just and proper contributions 
to the support of the general functions of any governmental jurisdic- 
tion in which that property may be found. 

5. The probability of political interference under government own- 
ership and operation of the railways is adverse to that arrangement. 
It is difficult to believe that in democratically managed countries an 
effective insulation can be created against political factors. 

6. Foreign experience of government owned and operated rail- 
ways is inconclusive of this issue for the United States. The Confer- 
ence does not recognize in any of the motives determining action upon 
this subject in foreign countries a valid reason for similar action in the 
United States, except only that private enterprise may be unable or 
unwilling to carry on. 


Weighing the Several Arguments Advanced, the Conference Concludes that 
the Weight of Argument is in Favor of Continued Private Ownership 
and Operation of the Railways in the United States 


7. The national government is a common carrier on the Mississippi 
River system through the Inland Waterways Corporation. This enter- 
prise was undertaken to demonstrate the practicability of private com- 
mon carrier enterprise on such waterways. Inasmuch as it operates 
tax-free, without return on capital, and with the absorption of certain 
other expenses by the government itself, the experiment does not seem 
to demonstrate anything concerning the practicability of private com- 
mon carrier enterprise on those waterways. Furthermore, with such 
government assistance this enterprise is in unfair competition with 
private transportation services. The government should promptly 
withdraw from this enterprise, by sale to private capital, or by 
liquidation. 

8. The pipe lines are wholly private enterprise. The Conference 
knows of no claim that they should become government property and the 
policy of private ownership and operation of the pipe lines should be 
continued. 


Disagrees with Coordinator Regarding Public Ownership 


. The Conference does not agree with the Federal Coordinator of 
Transportation in the first of his conclusions, as stated in page 30 of his 
letter submitted to the Interstate Commerce Commission, forwarded by 
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that body to the President of the Senate under date of January 20, 1934, 
and printed in Senate Document No. 119— 


“Theoretically and logically public ownership and operation meets 
the known ills of the present situation better than any other remedy. 
Public regulation of a privately owned and operated industry, reaching 
deeply into such matters as rates, service, capitalization, accounting, 
extensions and abandonments, mergers and consolidation, is a hybrid 
arrangement. When an industry becomes so public in character that 
such intimate regulation of its affairs becomes necessary, in strict logic 
it would seem that it should cease to masquerade as a private industry 
and the Government should assume complete responsibility, financial 
and otherwise. 

‘‘While there are dangers incident to any governmental undertak- 
ing, so there are to any private undertaking and to any private-public 
undertaking. There is reason to believe that many of the dangers which 
are ordinarily seen in public ownership and operation can be brought 
under control if suitable precautions are taken. I incline to the belief 
that such ownership and operation will be the ultimate solution of the 
railroad problem. * * *” 


We do concede that the next following sentence of the second 
paragraph— 


“However, if and when that time arrives, the impelling motive will 
probably not be logic or theory, but the practical one that private enter- 
prise and capital will not be able to carry on successfully”. 


states with accuracy a condition with which this Conference has been 
confronted since it took up its study in the late summer. 


Financial Aspects 


The Conference submits the following conclusions affecting the pos- 
sibility of maintaining a privately owned and operated railway system. 


1. That business recovery is the most important immediate factor 
in the restoration of private investor confidence in the railways. 

2. That the financial reorganization of certain railway properties 
may be necessary; and if effected so as substantially to reduce their 
fixed charges, it should contribute materially to the restoration of the 
credit of those properties. But there is no warrant for the belief that 
such financial reorganization is generally necessary, equitable, or 
possible. 

3. That the following declarations of policy, and actions, if taken 
by the state and federal governments, would contribute very materially 
to the restoration of private investor confidence in railway securities. 


a. A declaration by the national administration that it is the 
policy of the nation to foster private ownership and operation of the 
transportation facilities, including the railroads. 

b. A state and federal legislative policy, which will accord 
more equality of regulation to the railways and their competitors, 
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which will place each form of transport upon a self-sustaining 
basis, and which will grant no undue preference or advantage to 
the shipper, employee or the investor. 

e. A state and federal legislative policy that refrains from im- 
posing large added expenses upon a transportation agency without 
consideration of the capacity of that agency to secure the necessary 
revenues to meet such expenses. 

d. A recognition by public authority that adequate reserves for 
depreciation and obsolescence, as well as reasonable amortization 
provisions for bonded debt are sound financial requirements; and 
that rate levels may appropriately be adjusted to provide therefor. 

e. In view of the fact that the regulation of rail securities has 
been committed to the Interstate Commerce Commission since 1920, 
that full publicity attends the issuance of such securities, and that 
complete financial reports are required of all railroads, the Seeuri- 
ties Act should be amended to provide for the complete elimination 
of railroad securities from its purview. 

f. In any legislation looking toward the regulation of transpor- 
tation agencies, Congress should lay a mandate upon the regulating 
authority to fix the rates of such agencies upon such a basis as will 
provide, under efficient and economical operation, a fair return ‘on 
the average and in the long run upon a fair value of all property 
devoted to transportation services. 

g. In view of the improvement in railway earnings during 
1933, there should be a further extension for a reasonable time of 
the period during which railway securities, which were legal invest- 
ments for savings banks, trust funds and insurance companies in 
1931, shall continue to be legal investments for such institutions, 
provided no subsequent actual default has taken place in principal 
or interest. 

h. Where it appears to be necessary, there should be an ex- 
tension of the maturity date of the loans heretofore made by the 
Reconstruction Finance Corporation. Further loans may properly 
be made as needed, upon good security, as suggested in the discus- 
sion of the probable added assistance that such roads might require. 


The Conference concludes that private ownership and operation of 
the railways is the desirable policy. It believes that resort to govern- 
ment ownership of the railways would seriously complicate the financial 
problems of the federal government, and would create for years to come 
a new series of problems in the reorganization and control of the railway 
properties. It believes there is nothing in the present difficult financial 
situation to compel recourse to government ownership of the railways 
as the only feasible solution. The Conference believes that, given a sub- 
stantial revival of business, given a national and state policy which 
manifestly attempts to deal out economic justice to all forms of trans- 
portation, and given government policies calculated to restore business 
confidence generally, private capital can and will prove equal to the 
task of supplying the capital needs of a privately owned and operated 
railway system. 
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Rate Regulation of Interstate Carriers 


The conclusions of the Conference are contained in the following 
recommendations : 


1. That the jurisdiction of the federal government to regulate the 
rates of interstate carrying services should be extended to include in 
addition to the railway, waterline, and pipe-line services already sub- 
ject to rate regulation— 


a. The services of common, contract, and anywhere-for-hire 

interstate carriers on the highways, subject to appropriate excep- 
. tions made by legislative and/or administrative authority ; 

b. The port-to-port services of common, contract, and any- 
where-for-hire carriers engaged in interstate commerce on the in- 
land waterways and oceans, except that the regulatory authority 
upon proper hearing shall be authorized to exempt contract car- 
riers of full cargoes of bulk commodities. 


2. That the rates of all such common, contract, and anywhere-for- 
hire carriers, embraced within the jurisdiction defined in recommenda- 
tion No. 1 of this section, shall be reasonable, and shall not unduly dis- 
criminate as between persons, places and commodities. 

3. That the rates of all common carriers embraced within the jur- 
isdiction indicated above should be published in tariffs, should be ad- 
hered to under penalty, should be filed with the regulating authorities, 


and should not become effective or be changed save on adequate notice 
to the public. 

4. That the minimum rates of contract carriers, and the any-where- 
for-hire carriers, embraced within the jurisdiction indicated above, 
should be published and filed with the regulating authorities, should be 
adhered to under penalty and should not become effective or be changed 
save on adequate notice to the public. 

5. The regulating authority shall have the power to determine the 
maximum, minimum, and actual rates of common carriers, embraced 
within the jurisdiction indicated above; and shall have the power to de- 
termine the minimum rates of the contract and anywhere-for-hire-car- 
riers, embraced within the jurisdiction indicated above. 

6. That the shippers or other affected parties shall have the right 
to invoke the suspension power against proposed initial rates or against 
proposed rate changes of the common carriers in interstate commerce; 
and against the initial minimum rates or proposed changes in the mini- 
mum rates of the contract and anywhere-for-hire carriers in interstate 
commerce. 

7. The existing power of the Interstate Commerce Commission to 
award reparation for some violation of the rate provisions of the first 
four sections of the Act should be restricted to a period of six months 
prior to commencement of the action; and the provisions of the Act 
relative to reparation should further be amended by eliminating the 
addition of attorney’s fees, and by further providing that no carrier 
participating in the transportation shall be required to pay a greater 
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proportion of the whole reparation award than that which its revenue 
obtained from the transportation bears to the total revenue obtained 
from the shipments involved in such reparation claim. An award of 
reparation should require proof of actual damage in all cases. 

8. Given the minimum rate power to prevent the charging of rates 
that are not reasonably compensatory, the Fourth section of the Act, as 
heretofore interpreted and administered, may appropriately be made 
more flexible. We favor a return to the status of that rule prior to 1910 
which would require the carrier to justify departures from the principle 
of the Fourth Section and accord the regulating authority control over 
the amount of the difference in the rate to the more distant and the 
nearer point. 

9. The third section of the Interstate Commerce Act has been ad- 
ministered with too much emphasis upon mileage rate structures. Car- 
riers should, under proper safeguards and not for the purpose of de- 
stroying competition, be accorded more freedom to meet competition at 
specified points without the necessity of reducing rates to points unaf- 
fected by such competition. 

10. That the domestic freight forwarders be brought under Fede- 
ral control, at least to the following extent: Registration of such com- 
panies with the regulatory authority, and the control of their accounts 
and reports, the filing of tariffs as in the case of other interstate car- 
riers, with penalties for non-adherence thereto, and the requirement that 
they shall not discriminate in rates and services as between shippers, nor 
grant rebates in any form whatsoever. 

The regulation of domestic freight forwarders should become ef- 
fective simultaneously with, and as a part of the extension of effective 
regulation to all types of highway, public carrier agencies. 


Control of the Supply of Transportation Facilities 


In this section of the report the Conference has dealt only with the 
control of the supply of the carrying services, and its recommendations 
do not relate to control over the increase or decrease of highways and 
waterways. There is nothing new in the idea of control of the supply 
of transportation facilities, such control having existed through the re- 
quirement of certificates of public convenience and necessity since the 
early 1890’s. The states for many years have applied the principle to 
steam railways, to local public utilities, and very extensively to highway 
carriers. It was not until 1920 that the Interstate Commerce Commis- 
sion was given the power to control the construction and abandonment 
of railway lines. Without such control, unrestricted competition leads 
to unwarranted duplication of services and added burdens to the com- 
munity to sustain the investment. In its recommendations in this part 
of its report the Conference exempts pipe lines constructed and used for 
the transportation of crude petroleum from the requirement of certifi- 
cates of public convenience and necessity on the theory that such pipe 
lines do not duplicate the investment in highway and rail facilities. 

1. As regards interstate highway carriers, passenger and freight; 
the jurisdiction should embrace common carriers, anywhere-for-hire car- 
riers, and contract carriers, subject to appropriate exceptions made by 
legislative and/or administrative authority. 
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As regards interstate waterway carriers; jurisdiction should em- 
brace common carriers, anywhere-for-hire carriers, and contract ecar- 
riers engaged in interstate commerce on the inland waterways and 
oceans, except that the regulatory authority upon proper hearing shall 
be authorized to exempt contract carriers of full cargoes of bulk com- 
modities. 

2. That federal authority over the supply of interstate carrying 
facilities shall not be extended to include the pipe-lines engaged in the 
transportation of crude petroleum. 

3. That the control over the supply of services rendered by com- 
mon carriers, defined in recommendation Number One above, shall be 
exercised by means of certificates of public convenience and necessity, 
to inaugurate, extend, or abandon services. As regards certificates for 
common carriers in interstate waterway service, the authority to issue 
the same should be vested in the federal regulatory tribunals excelu- 
sively; but in the case of certificates for interstate highway operators, 
the federal regulatory body should have general jurisdiction and super- 
vision of the subject, but the actual administration should be confided 
to joint boards constituted from the regulatory commissions of the 
several states. 

4. That in regard to the factors to be considered in determining 
whether a certificate of public convenience and necessity shall be issued 
to authorize extension, or inauguration of interstate services by the 
common carriers indicated in recommendation Number One, approval 
be given to the recommendations 5-8 inclusive, submitted by the Joint 
Committee of Railway and Highway Users, relative to the field of high- 
way transportation. And in regard to certificates to abandon service, 
the regulatory authority should give due consideration to the public 
convenience and necessity of the service, and the financial ability of the 
carrier to continue the same. 

The recommendations of the Joint Committee of Railway and High- 
way Users, referred to above, are as follows: 

‘In determining on the issue of such certificates the regulatory 
authority should give proper consideration to: 


5. Necessity for and convenience to the publie of the proposed 
service ; 

6. Quality and permanence of service to be offered by the ap- 
plicant ; 

7. The existing transportation service, whether by motor 
vehicle, water, rail or other agencies of transportation, the contin- 
ued existence of which is essential to public welfare— 


a. As to its present adequacy and possibilities for im- 
provement to meet all reasonable public demands; and 
b. as to the effect thereon of the proposed service ; 


8. The financial responsibility of the applicant, including ade- 
quate provision for surety or insurance, bond, or agreement, for 
protection of other users of highways, passengers, shippers and the 
general public.’’ 
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5. That the control over the services of the anywhere-for-hire ear- 
riers and the contract carriers, embraced within the scope of the juris- 
diction indicated in recommendation number one, should be exercised by 
means of permits, which shall be issued in their discretion by the same 
regulatory authorities having jurisdiction over certificates of public con- 
venience and necessity. The securing of such permits shall be a pre- 
requisite to operation and shall be issued, in the discretion of the regula- 
tory authorities, if found by them to be in the public interest, and upon 
proof of willingness and ability to comply with the regulatory statute, 
and the provision of adequate insurance or indemnity bond. 

6. As regards interstate highway and waterway carriers, over 
whom jurisdiction is extended by recommendation number one, for the 
purposes indicated, suitable protection should be accorded existing ope- 
rators. Those carriers who have been bona fide operators for a specified 
period prior to the effective date of regulatory statute shall be authorized 
to continue operations upon establishing by informal procedure to the 
satisfaction of the regulatory body their willingness and ability to com- 
ply with the law and their financial ability to meet claims for damages 
resulting from such operations. Such certificate or permit may be 
transferable with the consent of the regulating authority, and shall be 
revocable for cause. 

Definitions of Carriers 


As an aid to the interpretation of the foregoing recomméndations, 
the following classes of carriers are recognized : 


In Interstate Highway Transport 


‘‘Private carrier’’ means one transporting his own goods as an 
incident of production or marketing, whether done directly or in- 
directly through a wholly owned subsidiary or an affiliated cor- 
poration. 

‘Contract carrier’? means one who agrees for a specified 
period to transport the goods of another and who does not hold 
himself out for indiscriminate hire by others. 

““ Anywhere-for-hire’’ carrier means a common carrier who 
does hold himself out for employment by anyone who may choose 
to employ him, but does not operate between fixed termini and 
over regular routes. 

““Common carricr’’, as used herein, means a common carrier 
operating between fixed termini and over regular routes. 

‘‘ Appropriate exceptions’? means that certain operators may 
properly be excluded from the jurisdiction; for example, school 
buses, farm to market hauling, and perhaps other types of opera- 
tion which are not especially significant from the standpoint of ef- 
fective control over the supply of transportation facilities. 


In Interstate Waterway Transport 
‘Private carrier’’ as used herein shall mean (a) one who 
transports only the cargoes he owns, either directly or through a 
subsidiary or affiliated corporation, or (b) shall charter shipping 
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to carry only his own products, such charter being based upon the 
vessel itself rather than upon the quantity to be shipped. The 
usual incidents of such charters are time charters based upon dead 
weight or net register tonnage of the ship itself. A formal con- 
tract between an industry and its separately incorporated ship- 
ping subsidiary for the carriage of the goods of the former ex- 
clusively, shall not change the status of the transaction from that 
of private carriage. 

**Contract carrier’’ shall mean one who agrees for a specified 
term to carry the goods of another, whether full cargo shipments 
or not, the contract being one for the carriage of goods, rather than 
a rental of the vessel itself. 

*“ Anywhere-for-hire-carrier’’ as used herein means a common 
carrier who does hold himself out for employment by anyone who 
may choose to employ him, but does not operate between fixed 
termini and over regular routes. It does not include trip-charters 
based upon the rental of the vessel itself. 

‘“Common carrier’’ as used herein, means a common carrier 
operating between fixed termini and over regular routes. 


Competition ys. Coordination in Transportation 


In the interest of more effective coordination of transport services, 
and under the assumption of fair regulation by unified authority, Sec- 
tion 5 of the Interstate Commerce Act should be amended to authorize 
the railways, under the authority of the regulatory body, to acquire 
competing waterway services, even though competition should be re- 
duced thereby, if the same is in the public interest; and the same rule 
should apply as regards services through the Panama Canal as applies 
to water lines elsewhere. 

As regards competing highway services, if necessary to remove 
legal doubt upon the subject, the railways should be definitely author- 
ized by specific amendment to the Interstate Commerce Act to acquire 
competing lines of interstate highway carriers under the permission and 
control of the regulating body. 

In order to promote the coordination of such railway, and high- 
way services without the acquisition of the control of the properties 
themselves, definite authorization should be given, by specific amend- 
ment to the Interstate Commerce Act, for the voluntary establishment 
of joint through routes and rates between railway and highway carriers 
under the control of the regulating body. 


Organization of the Transport Regulatory Agencies 
In respect of this subject, the Conference recommends: 


1. That the regulation of the rates and services of all interstate 
carriers which are or may hereafter be subjected to such regulation, 
shall be unified under the jurisdiction and control of the Interstate 
Commerce Commission. The present regulatory power over these mat- 
ters, now possessed by the Shipping Board Division of the Department of 
Commerce, should be transferred to the Interstate Commerce Com- 
mission. ; 
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2. That as regards the regulation of the rates and services of inter- 
state highway carriers, the general control and supervision should be 
vested in the Interstate Commerce Commission, but the actual adminis- 
tration of the regulation should be localized in boards constituted from 
the state commissions. 

3. Time may demonstrate that the promotional function contem- 
plated in paragraph 7 above may be effectively performed by the Coor- 
dinator of Transportation. The Conference therefore recommends that 
the office of Federal Coordinator of Transportation should be contin- 
ued for one additional year, with amendments to the act creating that 
position which will relieve him of all other responsibilities in order that 
he may concentrate his energies upon the general development of all 
forms of transport, of counselling with transportation agencies, users 
of transportation, and with public authorities concerning that develop- 
ment, and of exercising leadership in transportation through conference 
with the several transportation groups; and with a further amendment 
to extend that power to include all interstate carriers whether now sub- 
ject to rate and service regulation or not; to the end that the Coordi- 
nator and his staff may devote their energies to the investigation of the 
problems of transport coordination as they relate to all forms of trans- 
portation, and recommend to Congress the transportation policies, and 
the necessary changes in legislation and regulatory machinery that are 
required to place transportation on a sound foundation. 





‘*Senator Borah likes to ride alone,’’ say his associates, not only of 
his political actions which to many often seem sheer perversity, but of 
his horseback riding. President Coolidge, according to the story, was 
puzzled that he rode at all. ‘‘I always understood,’’ said Coolidge, ‘‘that 
in horseback riding the rider had to go in the same direction as the 
horse. ’” —Readers Digest. 





A young lawyer, fresh out of college, solicited advice from a veteran 
of the bar. What rule, he asked, would a successful lawyer lay down for 
the guidance of one just starting his legal career? 

‘My boy,”’ the old timer replied, ‘‘the rule to follow is very simple. 
When your opponent has you licked on the facts, go into court and talk 
law. When he has you licked on the law, go into court and talk facts. 

““But if he has you licked on both the facts and the law, then go into 
court and raise hell generally.’’ 





Conducting a Reparation Action 


By Epwarp M. Retpy* 


N PREPARING a manuscript on what appear to be the proper steps 

for a complainant to take in court, where a carrier declines to pay a 
reparation award of the Interstate Commerce Commission, it is believed 
that no extended discussion of the appropriate method of making a ree- 
ord sufficiently complete to secure favorable action by the Commission, 
is deemed necessary. In other words, this article will primarily deal 
with the proceeding after it has left the hands of the Commission, with 
no more discussion of the development of the record up to that time than 
the nature of the subject matter warrants. However, it is believed that 
as a preliminary the following observations will be pertinent. 

By Section 1 of the Interstate Commerce Act, it is provided that 
‘*all charges made for any service rendered or to be rendered in the 
transportation of passengers or property * * * shall be just and reason- 
able, and every unjust and unreasonable charge for such service or any 
part thereof is prohibited and declared to be unlawful’’. 

It was early recognized that the determination of the question of 
what constitutes a reasonable rate is a very perplexing one, a perplexity 
which has not been much cleared up by the passage of time. In the 
Commission’s First Annual Report, p. 36, it stated: 


Of the duties devolved upon the Commission by the act to reg- 
ulate commerce, none is more perplexing and difficult than that of 
passing upon complaints made of rates as being unreasonable. The 
question of the reasonableness of rates involves so many consider- 
ations and is affected by so many circumstances and conditions 
which may at first blush seem foreign, that it is quite impossible 
to deal with it on purely mathematical principles, or on any prin- 
ciples whatever, without a consciousness that no conelusion which 
may be reached can by demonstration be shown to be absolutely 
correct. Some of the difficulties in the way have been indicated 
in what has been said on classification; and it has been shown that 
to take each class of freight by itself and measure the reasonable- 
ness of charges by reference to the cost of transporting that part- 
icular class, though it might seem abstractly just, would neither be 
practicable for the carriers nor consistent with the public interest. 


In its Fourth Annual Report, the Commission made the following 
definition of a reasonable rate. At pp. 30-31 of that report appears the 
following : 


A reasonable rate is one that will make just and fair return to 
the carrier when it is charged to all who are to pay it without un- 
just discrimination against any, and when the revenue it produces 
*Assistant Chief Counsel, Interstate Commerce Commission. This is 


the first of two articles by Mr. Reidy on the subject indicated. The second 
will appear in an early issue. 
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is subject to no improper reductions. No earrier has any ground 
for just complaint if its published rates are reduced by the public 
authorities to the standard of the average it accepts, when by direct 
violation of law, or by devices that are intended to evade its pro- 
visions, the published rates are departed from. Its own conduct in 
such a ease fixes the maximum of the claim it can with any pro- 
priety make upon the public. * * * * 


And in its Twelfth Annual Report (1898) the Commission (p. 27) 
said : 

While it is true, as often asserted, that comparatively few of 
our railway rates are unreasonable ‘‘in and of themselves’’—that 
is, without any reference to other charges made by the same carrier 
or to those of other carriers to the same places or to different locali- 
ties—it by no means follows that all but a small portion of the great 
body of transportation rates in this country are in fact reasonable 
under section 1 of the statute. As frequently held by the Commis- 
sion, application of the terms ‘‘reasonable’’ and ‘‘unreasonable’’ 
necessarily involves comparison, and the cases are exceedingly rare 
in which unreasonableness has been found merely from the amount 
of the rate itself as laid upon the particular traffic and the distance 
it was carried. It results therefore, that a given rate in force at 
some locality may not appear too high if viewed only by itself, and 
yet be found unbearably excessive and burdensome in the light of 
comparisons based upon facts disclosed by the investigation. * * *. 


The Interstate Commerce Commission has considered what factors 
should be considered in the fixing of a reasonable rate in a very 
large number of cases. I refer to ‘‘Interstate Commerce Acts Anno- 
tated’’ Vol. 1, p. 308 et seq., where it will be seen that the Commission 
has at one time or another considered a large number of elements of rate- 
making, to which it has given varying degrees of weight. Some of these 
elements are: 


Advantage of location. Failure to serve prejudiced locality. 
Additional service. Fixed charges. 

Averages. Governmental regulation. 

Bona fide investment. Harbor or water facilities. 
Capitalization. History of rate. 

Car-mile or train-mile revenue. Import duty. 

Change in conditions or service. Interest on capital. 

Comparison of classifications. Investment relying on rate. 
Comparisons of commodities. Local rates and combinations. 
Comparison of rates. Long continuance of voluntary rate. 
Competition. Low rate in opposite direction. 
Cost computations. Manufactured product. 

Cost of production. Maps. 

Cost of operation. Market competition. 

Cost of service. Merger of terminals. 

Distance of haul. Mineral lands owned by carrier. 
Dividends. Mixed shipments. 

Emergency rates. Need for revenue. 

Equipment furnished. New lines. 

Erroneous rate. Origin of traffic. 

Expert evidence. Original cost of road. 





266 I. C. C. PRACTITIONERS’ JOURNAL 





Ownership of shipment. Speed of train. 
Panama canal. ‘Standard of lines. 
Paper rates. Standard of rate. 
Past rates. Statistical tables. 
Permanent improvements. Surplus. 
Previous haul on raw material. System line haul. 
Public interest. Terminal facilities or cost. 
Public records. Ton-mile revenue. 
Prior action of Commission. Two-or-three-line haul. 
Profit to shipper. Unearned increment, 
Rate to carrier as shipper or con- Unpublished rate. 

signee. Use of Articles. 
Rate via competing carrier. Value of commodity. 
Rebates. Value of service. 
Reproduction value of road. Volume of traffic. 
Return empty movement. Voluntary or subsequent reduction of 
Revenue of road. rate. 
Risk of loss or damage. Wages. 
River crossings. Wagon roads. 
Size of community. War in Europe. 


Size of load. Weight or bulk of shipment. 
Sporadic nature of movement. Widespread rate adjustment. 


That all these elements are not shown or necessary in every case 
goes without saying. 

The courts, including the Supreme Court of the United States, have 
recognized the difference in proof necessary to support an award in a 
Section 1 ease, as compared, for example, in a Section 3 case. In the very 
recent decision (1933) of Int. Com. Com. v. United States, the Court, 
in showing this distinction, said: 


Overcharge and discrimination have very different conse- 
quences, and must be kept distinct in thought. When the rate ex- 
acted of a shipper is excessive or unreasonable in and of itself, irre- 
spective of the rate exacted of competitors, there may be recovery 
of the overcharge without other evidence of loss. ‘‘The carrier 
ought not to be allowed to retain his illegal profit and the only one 
who ean take it from him is the one that alone was in relation with 
him, and from whom the carrier took the sum.’’ Southern Pac. Co. 
v. Darnell-Taenzer Co., supra, p. 534. 


Section 2 of the Act forbids a common carrier from collecting or re- 
ceiving from any person a greater or less compensation for any service 
rendered than it collects or receives from any other person for perform- 
ing a like service under substantially similar cireumstances and condi- 
tions. The Act defines this violation as unjust discrimination. 

The application of Section 2 has always been confined to cases 
where both the points of origin and the points of destination of the 
shipments compared were the same, except that, as shown by the deci- 
sion of the Supreme Court in Seaboard Air Line Railway Company, 
et al. v. United States, et al., 254 U. S. 57, all industries located at either 
a point of origin or a point of destination would be included in the 
application. 

In speaking of the application of section 2, in Wight v. United 
States, 167 U. S. 512, the Supreme Court said: 
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* * * It was the purpose of the section to enforce equality 


between shippers, and it prohibits any rebate or other device by 
which two shippers, shipping over the same line, the same distance, 
under the same circumstances of carriage, are compelled to pay dif- 
ferent prices therefor. 

It may be that the phrase ‘‘under substantially similar cireum- 
stances and conditions,’’ found in section 4 of the act, and where 
the matter of the long and short haul is considered, may have a 
broader meaning or a wider reach than the same phrase found in 
section 2. It will be time enough to determine that question when 
it is presented. For this case it is enough to hold that that phrase, 
as found in section 2, refers to the matter of carriage, and does not 
include competition. 


Section 3 of the Act makes it unlawful for any common carrier to 
give an undue or unreasonable preference or advantage to any particu- 
lar person, company, etc., or any particular description of traffic, in any 
respect whatsoever; or to subject any particular person, company, etc., 
or any particular description of traffic, to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever. 

The Supreme Court, in at least two cases, has very interestingly dis- 
cussed the proof required to support an award of reparation under Sec- 
tion 3. The first decision is Pennsylvania R. R. Co. v. International 
Coal Co., 230 U. S. 184. In that case the Coal Company proved that dur- 
ing the period of time extending from April, 1899, to April, 1901, it and 
its competitors paid to the carrier the same rates for the transportation 
of coal from points in the Clearfield district, Pennsylvania, to certain 
destination points, and that, while the carrier afterwards refunded to 
said competitors certain percentages of the rates paid by them, it re- 
fused to make like refunds to the coal company. The latter contended 
that it was entitled to recover the amount of the refunds the carrier had 
refused to pay, and this contention was upheld by the Circuit Court and 
the Cireuit Court of Appeals. In reversing the judgment of the latter 
court, the Supreme Court said: 


The statute gives a right of action for damages to the injured 
party, and by the use of these legal terms clearly indicated that the 
damages recoverable were those known to the law and intended as 
compensation for the injury sustained. It is elementary that in a 
suit at law both the fact and the amount of the damage must be 
proved. And although the plaintiff insists that in all cases like 
this the fact and amount of the pecuniary loss is matter of law, yet 
this contention is not sustained by the language of the act, nor is it 
well founded in actual experience, as will appear by considering 
several usual and every-day instances suggested by testimony in 
this record. (Id. 204.) 

After showing the results which would follow from the applica- 
tion of the rule contended for by the coal company, the Court used 
the following language: 

To adopt such a rule and arbitrarily measure damages by re- 
bates would create a legalized, but endless, chain of departures 
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from the tariff; would extend the effect of the original crime, would 
destroy the equality and certainty of rates, and, contrary to the 
statute, would make the carrier liable for damages beyond those 
inflicted and to persons not injured. The limitation of liability to 
the persons damaged and to an amount equal to the injury 
suffered is not out of consideration for the carrier who has 
violated the statute. On the contrary, the act imposes heavy 
penalties, independent of the amount of rebate paid, and as 
each shipment constitutes a separate offense, the law in its 
measure of fine and punishment is a terror to evil-doers. But for 
the public wrong and for the interference with the equal current 
of commerce these penalties or fines were made payable to the Gov- 
ernment. If by the same act a private injury was inflicted a private 
right of action was given. But the public wrong did not necessa- 
rily cause private damage, and when it did, the pecuniary loss 
varied with the character of the property, the circumstances of the 
shipment, and the state of the market, so that instead of giving the 
shipper the right to recover a penalty fixed in amount or measure, 
the statute made the guilty carrier liable for the full amount of 
damages sustained—whatever they might be and whether greater 
or less than the rate of rebate paid. (Id. 206.) 


* * * * * * 


In view of the express provisions of Section 8 of the Act to 
Regulate Commerce, it was error to refuse to charge that ‘‘to en- 


title the plaintiff to recover, the jury must be satisfied that it sus- 
tained some loss or injury due to the fact that the defendant was 
carrying at the same time at lower rates coal shipped by other 
shippers.’’ The judgment of the Cireuit Court of Appeals is re- 
versed and the case remanded to the District Court, with directions 
to grant a new trial. (Id. 207-208.) 


While the International Coal case involved a particular kind of dis- 
crimination, namely, departure from published rates through rebates 
to preferred shippers, which is rigidly prohibited and_made a criminal 
offense, nevertheless, its rule in respect of certainty of proof of the fact 
of damage and its statements as to the measure of the amount of damage 
are patently applicable to a Section 3 case. Distinction must be kept 
in mind between a case involving unreasonableness of rates where 


the carrier ought not to be allowed to retain his illegal profit, and 
the only one who ean take it from him is the one that alone was in 
relation with him, and from whom the earrier took the sum. 
(So. Pacific Co. v. Darnell-Taenzer Co., 245 U. S. 531, 534.) 


and a case where the fact of damage depends upon remoter considera- 
tions. The distinction is pointed out by the Supreme Court in the Dar- 
nell-Taenzer case, supra, where it is said: 


The cases like Pennsylvania R. R. Co. v. International Coal 
Mining Co., 230 U. 8S. 184, where a party that has paid only the rea- 
sonable rate sues upon a discrimination because some other has paid 
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less, are not like the present. There the damage depends upon re- 
moter considerations. But here the plaintiffs have paid cash out of 
pocket that should not have been required of them, and there is no 
question as to the amount of the proximate loss. 


In Interstate Commerce Commission v. United States, 289 U. S. 
385, (decided May 8, 1933) there was involved the validity of the Com- 
mission’s decision that the rates on lumber maintained by the carriers 
were unduly prejudicial to the complainant and unduly preferential of 
its competitors, in violation of Section 3, but that the record ‘‘ would not 
support an award of reparation based on the undue prejudice found to 
exist’’. Alleging inconsistency and failure to perform its ministerial 
functions, mandamus was sought to compel the Commission to award 
reparation based on its finding of undue prejudice. The Supreme Court 
denied the application for the writ, and in pointing out the difference 
between the proof required in a Section 1 case and a Section 3 case, such 
as this, the court said: 


* * * a different measure of recovery is applicable ‘‘where a 


party that has paid only the reasonable rate sues upon a diserimi- 
nation because some other has paid less.’’ So. Pac. Co. v. Darnell- 
Taenzer Co., supra. Such a one is not to recover as of course a pay- 
ment reasonable in amount for a service given and accepted. He is 
to recover the damages that he has suffered, which may be more than 
the preference or less (Penn. R. R. Co. v. International Coal Co., 
supra, pp. 206, 207), but which, whether more or less, is something 
to be proved and not presumed. Ibid, p. 204. ‘‘Recovery cannot 
be had unless it is shown that, as a result of defendant’s acts, dam- 
ages in some amount susceptible of expression in figures resulted’’. 
Keogh v. C. & N. W. Ry. Co., supra, p. 165. The question is not 
how much better off the complainant would be today if it had paid 
a lower rate. The question is how much worse off it is because others 
have paid less. 


The answer to that question is not independent of time and 
place and circumstance. It calls for something more than the use 
of a mathematical formula. If by reason of the discrimination, the 
preferred producers have been able to divert business that would 
otherwise have gone to the disfavored shipper, damage has re- 
sulted to the extent of the diverted profits. If the effect of the dis- 
crimination has been to foree the shipper to sell at a lowered 
market price (Penn. R. R. Co. v. International Coal Co., supra, p. 
207; Hoover v. Penn. R. R. Co., 156 Pa. St. 220, 244), damage has 
resulted to the extent of the reduction. But none of these conse- 
quences is a necessary inference from discrimination without more. 
This complainant was in competition with producers in the Alling- 
dale group. It was in competition, however, with many other pro- 
ducers doing business in distant territory, for its dealings were far 
flung. It had markets in Canada, Kentucky, Illinois, Michigan, 
Ohio, Pennsylvania, New York, New Jersey, Maryland, and the New 
England states. The finding is that ‘‘the lumber is sold in compe- 
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tition with that produced throughout the country,’’ though ‘‘espe- 
cially with that produced in the same general territory.’’ For all 
that appears the prices charged for lumber by producers within the 
group were the market prices current generally throughout the 
entire field of competition. If that is so, the producers in the fay- 
ored territory were not making use of the preference to mark the 
price down to an equivalent extent, and thus deprive the complain- 
ant, less favorably situated, of a reasonable return. They were let- 
ting the price stand as it would have been if the tariff had been 
equal, and taking advantage of the preference to increase the profit 
for themselves. That was gain to them but it was not loss to the 
complainant. 


Later on, in the same opinion, the Court said: 


* * * The rulings of the Commission are consistent to the effect 


that the absorption by a complainant of a discriminatory charge 
does not avail to establish damage, or to measure its extent, in the 
absence of a showing that prices were affected by the differential 
rate. There must be full disclosure of the conditions of the business, 
or of those affecting competition, including, in particular, the ca- 
pacity of the preferred producers to fix the prices for the market. 
Only then will the ultimate fact of damage emerge from the evi- 
dentiary facts as an appropriate conclusion. One cannot say from 
this record that there was that disclosure here. 


Section 4, the long-and-short-haul clause of the Act, makes it un- 
lawful for a carrier to charge more for transporting passengers, or a like 
kind of property, for a shorter than for a longer distance over the same 
line or route, in the same direction, the shorter being included within 
the longer distance. Construing this section, the Supreme Court has 
held, with the Commission, that while a charge prohibited by the long- 
and-short haul clause may subject the carrier to prosecution by the Gov- 
ernment, it does not afford adequate basis for reparation where there is 
no other proof of pecuniary damage. In Davis v. Portland Seed Com- 
pany, 264 U. 8. 403, 424, 425, the Court said: 


The record shows, we think, that the carrier violated the stat- 
ute by publishing the lower rate for the longer haul without per- 
mission and, prima facie at least, incurred the penalties of Section 
10. Also, it became ‘‘liable to the person or persons injured thereby 
for the full amount of damages sustained in consequence of 
such violation,’’ together with reasonable counsel fees, as prov ided 
by Section 8. But mere publication of the forbidden lower rate did 
not wholly efface the higher intermediate one from the schedule and 
substitute for all purposes the lower one, as a supplement might 
have done, without regard to the reasonableness or unreasonable- 
ness of either. 

With special knowledge of rate schedules and relying on Penn- 
sylvania R. R. Co. v. International Coal Co., the Interstate Com- 
merce Commission for ten years has required proof of financial loss 
as a prerequisite to reparation for infractions of the Fourth Sec- 
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tion. The rule is firmly established. Congress has not shown dis- 
approval. The Transportation Act, 1920, with evident purpose to 
conserve the carriers’ revenues, added the following to the proviso 
which gives power to exempt from the long and short haul clause: 
‘‘But in exercising the authority conferred upon it in this proviso 
the Commission shall not permit the establishment of any charge 
to or from the more distant point that is not reasonably compensa- 
tory for the service performed.’’ The rule adopted by the Commis- 
sion follows the logie of the opinion relied upon and ean be readily 
applied. The contrary view would not harmonize with other pro- 
visions of the act; and, put into practice, would produce unfortu- 
nate consequences. 

The statute requires rigid observance of the tariff, without re- 
gard to the inherent lawfulness of the rates specified. It com- 
manded adherence to the published rate from Roswell; Section 6 
forbade any other charge. Observance of the lower rate from 
Pecos, put in without authorization, might have been forbidden, as 
pointed out in United States v. Lowisville & Nashville R. R. Co., 
supra; but it would be going too far to hold, as respondent insists, 
that the unauthorized publication established the lower rate as the 
maximum permissible charge from the intermediate point—the 
only rate therefrom which could be demanded. 





CoorDINATOR Reports AVAILABLE AT GOVERNMENT PRINTING OFFICE 


2nd Report of Coordinator—Motor Bus and Water Carrier Regula- 
tion—consisting of the report and exhibits; 396 pages. Price 30c. 
(Available now. ) 


3rd Report of Coordinator—Transportation of Merchandise Traffic 
—consisting of recommendations and exhibits; approximately 500-600 
pages. Price $1.25. (Ready for distribution about May 5th.) 


The above reports may be secured direct from the Superintendent of 
Public Documents, Government Printing Office. However, if it is de- 
sired, the Executive Secretary of the Association will be glad to send 
same to any member making request, upon receipt of cost of the reports. 





April Luncheon 


May Luncheon: Hotel Lafayette, Washington, D. C., 
Tuesday, May 1st, 12:45 P. M. 


HE April luncheon was held, as usual, on the first Tuesday of the 
month. Fifty-three members and guests were present. H. D. Dris- 
coll, Chairman of the Committee was unable to be at the luncheon and 
A. Henry Walter, Chairman of the sub-committee, presided. Mr. Walter 
was assisted by Messrs. A. Rea Williams and Edwin F. Wendt. 
Former Commissioner Ezra Brainerd, Jr., was the guest of honor 
and made the principal talk on the occasion. 
The Committee for the May Luncheon are as follows: A. Rea Wil- 
liams, Chairman, Charles H. Baker and George H. Muckley. 


The following were present at the April luncheon: 


New York City Fred A. Eldean Edwin F. Morgan 

Charles Belsterling Harry S. Elkins J. Gilbert Nettleton 
Challen B. Ellis Lionel A. Norman 

Washington, D. C. John J. Esch Hugo Oberg 
Harry C. Ames Karl Knox Gartner James B. O’Toole, Jr. 
Mrs. Harry C. Ames George F. Graham Stewart Pierce 
Hon. C. B. Aitchison C. B. Guthrie Hon. Claude R. Porter 
John D. Battle N. W. Guthrie James Quarles 
George T. Bell Arnold C. Hansen Robert E. Quirk 
John E. Benton Wm. J. Koebel Henry J. Saunders 
R. Aubrey Bogley Wilbur LaRoe, Jr. Z. Wayne Scott 
Wm. H. Bonneville Karl D. Loos Betty C. Stetser 
Ezra Brainerd, Jr. Frank Lyon Chester E. Stiles 
Carrie Lou Brewer E. A. McBryde Frank C. Stratton 
Ulysses Butler Sarah F. McDonough A, Henry Walter 
J. O. Cassidy E. J. MeVann Edwin F. Wendt 
Pearle P. Cramer Hon. B. H. Meyer W. C. Wertenbruch 
Philip N. Crowley Clarence A. Miller A. Rea Williams 
Charles D. Drayton George H. Muckley 





BROADCASTING POWER 


Newspapers report that the Santa Fe Lines conducted a test during 
the first half of the month of April that may prove to be of far reaching 
importance. 

Holders of patents for the transmission of power by radio, equipped 
a ear constructed from two hand ears, which was sent over a section of 
the Santa Fe main line in the Panhandle of Oklahoma, the power being 
broadcast from Boise City, Okla. Eight passengers made the trip and 
aside from the fact that some of the equipment became overheated, the 
results were satisfactory. 

The holders of the patents announce that they have made a deal with 
an electric company in New York, whereby specially constructed cars 
would be equipped for more elaborate experiments. 
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Synopsis of Coordinator Eastman’s Merchandise 
Traffic Report 


Facts* 


1. Rail carriers have lost the bulk of the available merchandise 
traffic which they formerly handled. 

2. The loss of rail merchandise traffic is due to eorrectible in- 
utility: (1) in service with respect to overall speed, completeness, con- 
venience and safety,—and (2) in tariffs with respect to complex classi- 
fications and rate schedules, rigorous packing requirements, cartage, and 
multiple rates as well as to rate level which in some eases is too high. 

3. Highway freight carriers are operating at a small but inade- 
quate profit above costs. 

4. Freight forwarders are operating at a profit to themselves and 
to the railroads which they patronize. Their operations are efficient and 
advantageous to some shippers but are detrimental to competing rail 
carriers and conducive to rate demoralization. 

5. Rail L.C.L. and rail express traffies in 1932 failed to earn a 
full proportion of total operating expenses and taxes by approximately 
$80,000,000 but earned approximately $107,000,000 in excess of the out- 
of-pocket cost of providing the service. 

6. Economies in rail merchandise transportation which appear pos- 
sible through integration of traffics, organizations, facilities and service 
and modernization of service, tariffs and operative methods aggregate 
over $100,000,000 per year. 

7. As now conducted highway transportation of merchandise is 


relatively more economical than rail transportation for all distances. 
Realization of the potential improvements in rail service and methods 
would make rail transportation generally the more economical for dis- 
tances over 150 miles. Highway transportation for distances under 75 
miles would continue to be the more economical. 


Recommendations 

1. Consolidate rail L. C. L., express and forwarder traffies and 
pool all rail merchandise services into two competing merchandise 
agencies, each operating throughout the United States, of comparable 
traffic and financial strength, owned by the railroad companies which 
respectively serve them, operated by an independent management in 
which the public is represented, under contracts encouraging direct and 
economical routing but protecting the revenues of each participating 
carrier. 

2. Collect and deliver merchandise at the patrons’ door and trans- 
port it in shock-proof equipment at overall speeds in excess of 20 miles 
per hour. 

3. Simplify classification, liberalize packing requirements and 
adapt the express system of charges to all merchandise traffic by substi- 
tuting for present scales a scale based upon cost plus a fair profit. 

4. Coordinate rail and highway, by contract, joint rates, lease or 
ownership, so that merchandise will be concentrated at and distributed 
from a limited number of key concentration stations by highway and 
moved between such stations by rail in ear lots. 


*Based on Survey of Conditions as indicated by statistics of 1932 
operations. 
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Demurrage and Storage 


HE Coordinator has passed on to the Regional Coordinating Com- 

mittees a report and recommendations of W. P. Bartel, Director of the 
Commission’s Bureau of Service, concerning demurrage and storage 
rules of the carriers. Because of the pertinent suggestions of Mr. Bar- 
tel, Mr. W. H. Bonneville, Director of the Bureau of Inquiry and Mr. 
W. V. Hardie, Director of the Commission’s Bureau of Traffic, the report 
is quoted in full: 


‘Referring further to the problem of securing better supervision of 
the application of demurrage and storage rules throughout the country: 

‘That these rules are not uniformly applied probably would not 
be disputed. If it were, the files of this Bureau contain sufficient evi- 
dence adequately to support the statement, demurrage and storage com- 
mission complaints filed with the Commission being referred to us. 

‘‘There are two reasons for this lack of uniformity. One is that 
so much necessarily must be left to the fidelity, judgment, and knowl- 
edge of the rules of so many different carrier employes, yard clerks, 
conductors, station agents, clerks, ete., with respect to controlling facts. 
adequacy of records, and interpretation of rules. The other reason is 
that the responsible representatives of carriers may be reluctant to have 
the rules enforced because of fear of diversion of business by disaffected 
shippers. This extends also into the realm of claim settlements. 

‘‘In his memorandum on this subject, dated September 13, 1933, 
Director Bonneville of the Commission’s Bureau of Inquiry said: 


“We have had a number of investigations, and some prosecu- 
tions, involving failure on the part of railroads to assess and col- 
lect demurrage and storage charges. In practically all instances 
the prosecutions which we instituted involved cases where the rail- 
roads themselves had failed to observe the published demurrage or 
storage rules. This class of cases, which represents the greater 
majority, did not involve the question of lack of cooperation be- 
tween carriers and their respective demurrage bureaus. We will, 
however, mention briefly a few cases which may throw some light 
on the demurrage situation and substantiate to some extent, at 
least, the proposition that there is a decided need for (1) active 
demurrage bureaus, and (2) positive and whole-hearted support 
by all carrier members of such bureaus. 

You will doubtless recall the so-called no-bill coal cases, which 
involved the practice, on the part of five carriers in the Southern 
Illinois coal fields, of failing to collect demurrage on ears of coal 
held on their tracks for billing instructions. . . . The details of 
the no-bill coal cases are too voluminous to recite here, but suffice 
to say, when the carriers in question were confronted with the ne- 
cessity of living up to their demurrage tariff (as interpreted by 
Division 6) they did so by jointly adopting the services of the West- 
ern Demurrage Bureau under an arrangement whereby any irregu- 
larity on the part of one carrier was promptly reported to the other 
lines. 
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Within the last year this bureau instituted proceedings against 
the Gulf, Mobile & Northern Railroad for failure to collect demur- 
rage charges as set up by its duly authorized bureau, the South- 
eastern Demurrage & Storage Bureau. In that case the carrier 
apparently took the position that the demurrage bureau was merely 
its agent, and the carrier itself would decide whether or not it was 
necessary to collect demurrage charges set up by the bureau. 

A few days ago we began investigation into a case which indi- 
cates that the principal railroads in Minnesota during 1931 and 
1932 eanceled demurrage charges which accrued on shipments of 
road oil used by the Highway Department of Minnesota. The de- 
murrage was canceled notwithstanding the fact that meetings were 
held and resolutions were passed by the Western Trunk Line Ex- 
ecutives Committee to the effect that such demurrage would not be 
waived. (Here Mr. Bonneville explains that the circumstances 
were such that section 22 of the act was not applicable) .... The 
file further indicated that notwithstanding the prior agreement 
between the carriers that they would not and could not properly 
waive demurrage charges, some of the carriers, apparently for com- 
petitive reasons, failed to live up to the agreement, and when the 
other lines discovered this they too began to waive demurrage 
charges. 

These few instances are mentioned merely to emphasize the 
point there appears to be a real need for demurrage bureaus which 
will be upheld by member carriers to the end that concessions and 
discriminations may be eliminated and lawful revenues be actually 
collected by the carrier. It is well understood, of course, that un- 
less authorized demurrage bureaus are strongly supported they will 
be of no value. I might add that, where demurrage bureaus are 
established, those bureaus should see to it that the carriers main- 
tain all the definite records which are necessary to compute demur- 
rage charges. In more than one instance in our demurrage cases 
we have been handicapped by the fact that there was, by design or 
otherwise, too much laxity in this respect. 


Failure uniformly to apply the rules of the tariff, both as to de- 
murrage and as to storage, may not only be in violation of section 6, but 
also of section 2 and/or section 3 of the Interstate Commerce Act—and 
in some easily conceivable circumstances, of the Elkins Act, also. 

The situation is serious and the need for correction is great. I have 
already quoted Director Bonneville as to this. Director Hardie of the 
Commission’s Bureau of Traffic, in a memorandum under date August 
24, 1933, after explaining that since the Bureau of Service has had de- 
murrage matters in charge for the Commission he has had little direct 
connection with the subject, said: 


However, speaking generally, I am firmly of the opinion that 
the only sound way to handle such questions is through bureaus 
which are not responsible to the officials of the individual carriers 
but which have complete independence of action and complete con- 
trol over the enforcement of demurrage rules and the settlement of 
claims arising thereunder. 
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My views, as set forth in my memorandum dated August 28, read 
as follows: 


There can be no serious denial of the fact that the present 
‘‘lack of effective cooperation of the railroads with each other’’ in 
the matter of uniform enforcement of demurrage rules and adjust- 
ment of claims results in ‘‘waste’’ which best can be eliminated 
through properly constituted ‘‘demurrage bureaus’’ with territory 
of reasonable extent, and adequate force. 


You wrote to Mr. A. G. Thomason, Demurrage Commissioner for 
New England, Boston, Mass., asking his views with respect to various 
specific features of the matter and Mr. W. H. Chandler, your Eastern 
Traffic Assistant, wrote to Mr. J. F. Chalfant, Manager, Eastern Demur- 
rage & Storage Bureau, New York City, requesting information as to the 
scope and operation of his bureau. Copies of the answers to these two 
letters (omitted) are attached for convenient reference. With them is 
copy of a letter (omitted) written by Mr. R. C. Munholland, Manager, 
of the Pacific Car Demurrage Bureau, San Francisco, to Mr. C. B. 
Wright, May 17, 1929, giving information relative to that bureau, evi- 
dently then being sought by Director Wylie of our Bureau of Accounts. 

In your letter to Mr. Thomason you asked him if he could not call 
upon me here for the purpose of discussing demurrage and storage. 
He did so, leaving with me considerable data upon the subject of de- 
murrage bureaus which is available for any purpose to which it may 
lend itself. 

Prior to the coming of Mr. Thomason, I received a eall from Mr. 
J. M. Salberg, Assistant Manager, Pacific Car Demurrage Bureau, who 
was in the East on vacation. This call enabled me to secure first hand 
information as to that bureau which is one of the outstanding demur- 
rage organizations of its type. 

Demurrage and storage bureaus may be considered under two gen- 
eral headings, (1) Detail bureaus, and (2) Inspection and Adjustment 
bureaus. , 

Detail bureaus receive complete original records of demurrage and 
storage transactions from every station within their respective jurisdic- 
tion, check these records, revise them for undercharges, overcharges, and 
other irregularities, and handle discrepancies for correction. All dis- 
putes and, claims pertaining to demurrage and storage are investigated 
and disposed of by the bureaus, and no refunds or cancellations are 
made by member carriers except upon bureau authority. 

In addition to the functions outlined, each bureau of this type 
maintains a corps of auditors or inspectors who visit the stations, check 
the application of the rules, and instruct carrier employes with respect 
to correct practice under the demurrage tariff. 

Inspection and Adjustment bureaus handle, or should handle, au- 
thoritatively, all disputes and claims pertaining to demurrage and stor- 
age, disposing of these upon their merits without interference by inter- 
ested carriers; no refunds or cancellations being made by such carriers 
except upon bureau authority. The same close inspection and super- 
vision of the application of demurrage and storage rules at stations 
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should be maintained by this type of bureau that is made effective by 
the other, and the same kind of instructions should be given carrier em- 
ployes charged with responsibility for administering the rules. Ob- 
viously, the office force of the Inspection and Adjustment type of bureau 
is less extensive and less expensive than that of the Detail type. 


Recommendation 
In my memorandum of August 28, I said: 


My idea is, if you desire it, to develop the subject to a point 
where I can make a definite recommendation. Any action to come 
later, you would probably want to take up with the Regional Coordi- 
nating Committees. 


I now recommend that the subject be referred to the three regional 
coordinating committees with the definite objective of— 


(A) Seeuring for the three Detail-type bureaus, Pacific, Inter- 
mountain and Southeastern, the few additional inspectors needed to en- 
able them adequately to police their territories. 

(B) Seeuring for the three present bureaus of the Inspection and 
Adjustment type, New England, Trunk Line and CFA, and Western’, 
(1) adequate authority to handle and adjust disputes, with exclusive 
authority over refunds and cancellations, and (2) such increase in office 
foree as may be needed to make their work effective, and such additional 
inspectors as are necessary to the adequate policing of their jurisdic- 
tions; and 

(C) The establishment of one additional Inspection and Adjust- 
ment type bureau and a redistribution of western territory as follows: 
Western Trunk Line Bureau, Upper Peninsula of Michigan, Wisconsin, 
Illinois, Minnesota, Iowa, Missouri, North Dakota, South Dakota, Ne- 
braska and Kansas; New Southwestern Bureau, Arkansas, Louisiana, 
Oklahoma and Texas; Intermountain Bureau, Montana, Idaho, Wyom- 
ing, Nevada, Utah, and Colorado; Pacific Bureau, Washington, Oregon, 
California, Arizona, and New Mexico. The division of jurisdiction as 
between Western Trunk Line and Southwestern territories is that sug- 
gested by Directgr Hardie. 


This redistribution plan is somewhat like that suggested by the 
American Railroad Association in 1920, when that organization pro- 
posed that the country be divided into 7 zones, each under a demurrage 
and storage bureau. The present Western bureau, with headquarters in 
Chicago, now has jurisdiction over some 18 States—an impossible 
situation.t 


*Recently merged with the Western Weighing & Inspection Bureau. 

+The recent merging of the Western Demurrage & Storage Bureau in the 
Western Weighing & Inspection Bureau, with the manager of the former as 
assistant manager of the latter is, in these circumstances, illuminating. 
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An ‘‘enlightened guess’’ as to the additional annual expenditure 
necessary to cover the expense of this rearrangement and addition is 
$30,000 per annum, and Mr. Thomason in reply to your inquiry, said on 
this point: 


It is almost a certainty that whatever the additional cost, it 
would be more than covered by increased collections. 


Regarding this feature, I said in my memorandum to you under 
date August 28,— 


As for the cost, it is my feeling that increased demurrage col- 
lections would probably meet this. 


The basis for this is the fact that even as a result of the necessa- 
rily limited character of the checking done by our own service agents, 
literally many thousands of dollars in demurrage charges have been eol- 
lected by earriers that but for such checking, would never have been 
assessed. In Mr. Chalfant’s letter, before referred to, he says with ref- 
erence to the increased carrier revenue with which his bureau is to be 
credited : 


With the traveling force above-mentioned, whose work was con- 
fined to competitive stations, for the years 1924 to 1932, both inelu- 
sive, there was developed a total of $364,837 non-assessed revenue. 
During the same period the total expenses of our organization 
amounted to $323,530. The non-assessed revenue developed ex- 
ceeded the expenses of the bureau during this period by $41,307.00 
clearly indicating that the bureau has been paying its way. 

It should be understood that our supervisors merely set. up 
sufficient non-assessed revenue to clearly demonstrate to the inter- 
ested member road just what is involved. We have no records of 
revenue set up by the individual roads based upon our investiga- 
tions. The potential revenue accruing to the carriers is self-evident. 


That there are large incidental savings to be effected by the proper 
enforcement of the provisions of the demurrage tariffs is also true. 
Country-wide efficiency in this respect would save the carriers much 
money through a material contribution to ear supply ; through increased 
opportunity for the orderly use of terminal facilities; and by the at- 
tendant opportunity for minimizing switching and related expenses. 

Before the abandonment of the old-line demurrage and storage 
bureaus, there were 36 of these in operation, but they were of the detail 
type, and necessarily could not handle as extensive territory individu- 
ally as can be covered satisfactorily by the simpler form of bureau. 

I am authorized by both Director Hardie and Director Bonneville 
to say that they concur in this recommendation, and your traffic assis- 
tants, Messrs. Chandler, Hochstedler and Caskie also coneur.”’ 





Personals 


JOHN D. BATTLE 


(Former Secretary of the Association and now a Member 
of the Executive Committee) 


John D. Battle has just been appointed to 
sueceed Carroll B. Huntress as Executive Secre- 
tary of the National Coal Association. He was 
Traffic Manager of the National Coal Association, 
having served in that capacity since 1922. 

His achievements in traffic matters are well 
known not only in the bituminous coal industry 
but in broader fields and were based on long expe- 
rience. Born in Georgia, Mr. Battle, 47 years of 
age, was associated with southeastern railroads 
for many years. Later he was connected with the 
United States Railroad Administration and sub- 
sequently with the American Railway Association. 

Mr. Battle’s service with the National Coal 
Association has gone far beyond traffic matters 
and has covered duties of an executive nature 
which have been especially arduous by reason of 
N.R.A. activities in which the National Coal 
Association has played an outstanding part. 

He was Secretary of the Association of Practitioners in 1930-31 and 
has served since that time as a member of the Executive Committee. 


Joun D. BatTLe 





Roy Carson, for a number of years Traffic Manager for the Harlan, 
Hazard and Southern Appalachian Coal Operators Associations, with 
headquarters in Louisville, Kentucky, has been appointed Traffic Mana- 
ger of Appalachian Coals, Ine. with offices in the Transportation Build- 
ing, Cineinnati, Ohio. 





President Roosevelt has approved a bill authorizing Frank Nebeker 
of Washington, D. C., to represent the Department of Justice in a 
special suit against the Weirton Steel Company, charged with violating 
the terms of the National Recovery Act. 


Lee F. English, General Attorney, Atchison, Topeka & Santa Fe 
Railway, after long and efficient service, has retired from active duty but 
remains on eall for special assignment. 


R. S. Outlaw has been appointed General Attorney of the Atchison, 
Topeka & Santa Fe. Mr. Outlaw will continue to supervise system com- 


merece work and will also perform such other duties as may be assigned 
to him. 


Jonathan C. Gibson, formerly of Washington, D. C., has been ap- 
pointed General Attorney of the Atchison, Topeka & Santa Fe Railway 
at Chieago. 
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Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Reasonableness of Rates 


[Finding rates not unreasonable, because of inadequate record, not equiva- 
lent to prescribing maximum reasonable rates.] 


No. 25811—Williams Brothers, Inc., vs. Missouri-Kansas-Tezas 
Railroad Company, et al. The defendants cite Arizona Corporation 
Comm. vs. Santa Fe Railway Co., 179 ICC 260, in which class rates 
between points in Arizona and Southern New Mexico on the one hand, 
and on the other, all points east of intermountain territory were as- 
sailed as unreasonable and unlawful. The Commission found that the 
rates were not unreasonable because of an inadequate record that would 
not warrant the disruption of a long-standing adjustment. Now it is 
ruled by the Commission that this is not the same as affirmatively pre- 
seribing the class rates as maximum reasonable rates and that the find- 
ings in that case do not preclude an award of reparation in the present 
case. 

Undue Prejudice 


No. 26022—Crabbs, Reynolds Taylor Co. vs. New York Central Rail- 
road Co., et al. Unjust discrimination and undue prejudice do not exist 
merely because rates are different. Complainant failed to show that it 
was in active competition with other shippers or assuming the presence 
of competition, that its sales were in any degree curtailed thereby. 


I & 8 3923—Benzol between Michigan and Ohio Points. The Com- 
mission in permitting the cancellation of commodity rates on benzol in 
earloads from Detroit and other points to Ohio and Michigan points 
which resulted in increases commented as follows: 


**Tt is within the province of respondents to establish less than 
maximum reasonable rates or lower than we lawfully can prescribe 
so long as such rates do not unduly prejudice communities or ship- 
pers or unduly burden other traffic. Preferences and prejudices are 
not prohibited unless they are undue. It is well settled that unless cir- 
cumstances and conditions affecting the transportation to any two 
points are substantially similar the fact that one commodity has low- 
er rates than another does not of itself constitute undue prejudice 
within the meaning of the Interstate Commerce Act. The record shows 
that water and pipe line transportation is not available to benzol 
shippers, whereas such service is available to petroleum and petro- 
leum products which situation creates a dissimilarity of transpor- 
tation conditions, and, in.our opinion, justifies respondents in estab- 
lishing maximum reasonable rates on benzol.’’ 
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Refrigerator Car Allowance and Re-icing 


I & S 3842—Mileage Allowances on Private Refrigerator Cars. 
While disapproving a proposed reduction in the mileage rate paid car- 
riers on refrigerator cars equipped with an ammonia ice machine, power 
for which is derived from the axle of the car while the car is in motion, 
the Commission makes certain suggestions as to proper charges to cover 
operating expenses. 


No. 26028—G. W. Willin & Co. vs. Pennsylvania Railroad Co., et al, 
involved charges for re-icing, as well as other issues. The Commission 
said with respect to such charges. ‘‘ Refrigeration charges are in theory 
based upon the cost of furnishing the service and we have repeatedly 
found that the aggregate cost of furnishing standard refrigeration does 
not vary in direct proportion to the length of the haul.’’ 


Reparation 


No. 26012—Black, Sivalls & Bryson, Inc., vs. C. B. & Q. Railway 
Company. Because iron and steel tank material knocked down was not 
considered in Casper Chamber of Commerce vs. C. & N. W. Railway, 
96 ICC 736, that case does not control an award of reparation involving 
rates on this material from Kansas City, Mo. to Casper, Wyoming. 


Tariff Interpretation 


No. 15007—Pittsburgh Coal Producers Association, et al, vs. Ash- 
land Coal & Iron Railway Company et al. The rates prescribed in its 
prior report 126 ICC 309 were not and are not intended for applica- 
tion to coal transshipped by vessel to points of delivery at the port of 
transshipment, or to coal transshipped from one of the transshipping 
ports to another for local consumption at the latter point, says the Com- 
mission. These rates have for years been applied to coal when dumped 
into vessels as cargo, regardless of destination. 


No. 26038—B. F. Nelson Mfg. Company vs. Baltimore & Ohio Rail- 
road Co., et al. The Commission in finding a certain rate as charged in- 
applicable because Rule 4-K of the Tariff Cireular No. 20, as amended, 
had not been fully complied with, in that it provides that tariffs must 
show only the routes on which rates apply, commented to the effect 
that ‘‘The tariff must govern, nor can the failure of the carrier to ob- 
serve Rule 4-K in the publication of their tariffs afford any basis for 


the claim that the rate would apply over routes other than those speci- 
fied.’’ 


No. 25993—R. N. Cardoza & Bro., Inc., et al, vs. Chicago, Burling- 
ton & Quincy Railroad Co. In dismissing this complaint the Commis- 
sion reiterates its oft-repeated statement that a tariff should be construed 
so that a through rate to final destination does not apply over the longer 
route, if to do so would oceasion a Fourth Section violation. 
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Allowance For Switching 





No. 25839—Mumby Lumber and Shingle Co. vs. Chicago, Milwau- 
kee, St. Paul & Pacific Railroad Co., et al. The defendants failure to 
perform switching service or pay an allowance for car spotting services 
are not unreasonable although services may be performed at other plants 
in the same territory. The defendants have the right, if they so desire, 
to render service with their own equipment or they may pay an allow- 
ance in lieu of performing such service. However, the fact that com- 
plainant’s tracks and bridges are not up to standard is sufficient to war- 
rant defendant in refusing service or allowance, except ordinary re- 
moval of cars from interchange track. Complainant in this case warned 
to put their track in condition that would warrant defendant-in making 
a decision as to how the plant could best be served. 


Tugboat Defined 





No. 26128—R. C. Huffman Construction Company vs. Louisville & 
Nashville Railroad Company, et al. Defining a tug boat from the New 
Standard Dictionary as: ‘‘A stoutly built steam-vessel with powerful 
engines of unusual draft, and adapted for towing other vessels’’. The 
Commission dismissed the contention of complainants that tug boats 
should move as second-hand construction equipment, which takes 6th 
Class Rate, as distinguished from 1st Class on tug boats, as defined 
above. 


















Joint Line Rates 


{Findings in 196 I. C. C. 659 reversed] 





No. 24957—Christian Feigenspan vs. D. & H. Railroad Corp., et al. 
The Commission reversed its former findings in 196 ICC 659 and re- 
marks that ‘‘With respect to the propriety of a carrier protecting its 
market as against mines on foreign lines we said in Central New Jersey 
Coal Exchange. ‘‘We cannot approve an adjustment of joint-line rates 
arbitrarily fashioned to protect the Pennsylvania’s adjustment to north- 
ern New Jersey and elsewhere.”’ 


Fourth Section Relief 


Fourth Section Applications Nos. 623 and 131 others covering lum- 
ber from the South and Southwest to destinations in official territory 
and from the Southwest to points in that territory and points in western 
trunk line territory, involved a general review of lumber rates over this 
vast territory and caused the Commission Division 5 to comment as fol- 
lows: 








‘‘In an adjustment which includes rate groups covering wide 
areas such as those above described, situations such as those in- 
stanced are numerous and they are accentuated by reason of the 
extensive blanketing of rates. They do not, however, disprove the 
propriety of circuity limitations, the purpose of which is to limit 







APRIL, 1934 283 





the use of uneconomical routes. Transportation service performed 
over grossly circuitous routes, when numerous shorter routes are 
available, is a wasteful use of existing facilities. It is therefore 
necessary and desirable, in the public interest, to place reasonable 
restrictions upon the use of uneconomical routes, which entails a 
greater and more expensive service. In Phosphate Rock and Re- 
lated Commodities, 174 I. C. C. 373, 379, it was stated : 


‘Finally, we are given by the fourth section wide discre- 
tion in granting or denying relief, and other considerations 
enter into this discretion in addition to the reasonably com- 
pensatory character of the rates. For example, we may find it 
undesirable in the public interest to lend aid to the use, be- 
yond certain limits, of roundabout and circuitous routes when 


plenty of less wasteful routes are open for the movement of the 
traffic.’ ’ 


The conditions which applicants claim would result from the ob- 
servance of circuity limitations contained in the orders authorizing 
relief would not warrant the cancelation of all such limitations even 
if it were apparent that the considered rates when applied over 
grossly circuitous routes would be compensatory for the greater 
service required to transport the traffic over such routes. In the 
exercise of our discretion under the provisions of section 4 we do 
not conceive it to be in the public interest or in the interest of the 
promotion of efficient and economical railway transportation ser- 
vice to encourage the diversion of traffic from shorter lines or routes 
over which it apparently can be handled more economically, to 
routes of extreme circuity over which at the best it can be trans- 
ported only at greater cost and less profit and where so far as this 
record discloses there is grave doubt that such rates would be rea- 
sonably compensatory.’’ 


Upon further consideration, however, the Commission having due regard 
to the unusual character of this adjustment related to some extent to its 
previous orders and endeavored to have the fourth section relief con- 
form as nearly as possible to the rate structure adjustments previously 
made. Relief granted in these proceedings was limited to those routes 
over which the rates involved would produce earnings of not less than 6 
mills per ton mile and were not more than 60 per cent longer than the 
short lines or routes between the same points. 


Fourth Section Order No. 11534. The Central Railroad Co. of New 
Jersey and lines participating in the traffic are granted authority by the 
Commission to establish and maintain during the season of navigation 
each year on the Erie Canal, a rate of $2.75 per ton on crude sulphur 
from Warners, N. J. to Erie, Pa. and to maintain higher rates from to 
and between intermediate points. 
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Commodity Rate on L. C. L. Shipments 


No. 25760—Armour & Co. vs. Pennsylvania Railroad Co., et al. It 
has frequently been held that a considerable volume of movement js 
required to justify the prescription of commodity rates on less-than- 
carload-shipments, and that a commodity rate applicable on less-than- 
earload traffic is a pronounced departure from the usual practice, and 
given a reasonable level of class rates, under few, if any, circumstances, 
would the Commission be justified in requiring the maintenance or es- 
tablishment of less-than-carload commodity rates. 147 ICC 551. 


Misrouting 


No. 26150—Tilghman Lumber Corporation vs. Atlantic Coast Line 
Railroad Co., et al. The Commission approves the application of a rate 
applied on a movement of lumber where there was a conflict between 
the rate and routing instructions on the bill of lading and comments on 
the fact that in the complaint misrouting was not alleged and that 
damages resulting from misrouting are not overcharges above the legal 
tariff charges. 87 ICC 130. 
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Review of Supreme Court Cases 


By CuarENcE A. Miuuer, General Counsel, 
The American Short Line Railroad Association 


No. 585—Pokora v. Wabash Railway Company. (Decided April 2, 1934). 


Right of truck driver to assume train approaching cross- 
ing would sound bell or whistle—Truck driver not guilty of 
contributory negligence, as a matter of law, where, before pro- 
ceeding to cross tracks, he stopped to look and listen for ap- 
proaching trains.—Doctrine of Baltimore & Ohio R. Co. v. 
Goodman, 275 U. 8. 266, limited. 


This case was before the Court on writ of certiorari to the Circuit 
Court of Appeals for the Seventh Circuit. 

John Pokora, driving his truck across a railway grade crossing in 
the city of Springfield, Illinois, was struck by a train and injured. Upon 
the trial of his suit for damages, the District Court held that he had been 
guilty of contributory negligence, and directed a verdict for the defen- 
dant. The Circuit Court of Appeals (one judge dissenting) affirmed, 
(66 F. (2d) 166), resting its judgment on the opinion of this court in 
B. & O. R. Co. v. Goodman, 275 U. 8. 66. A writ of certiorari brings 
the case here. 

Pokora was an ice dealer, and had come to the crossing to load his 
truck with ice. The tracks of the Wabash Railway are laid along Tenth 
Street, which runs north and south. There is a crossing at Edwards 
Street running east and west. Two ice depots are on opposite corners 
of Tenth and Edward Streets, one at the northeast corner, the other at 
the southwest. Pokora, driving west along Edwards Street, stopped at 
the first of these corners to get his load of ice, but found so many trucks 
ahead of him that he decided to try the depot on the other side of the 
way. In this crossing of the railway, the accident occurred. 

The defendant has four tracks on Tenth Street, a switch track on the 
east, then the main track, and then two switches. Pokora, as he left the 
northeast corner where his truck had been stopped, looked to the north 
for approaching trains. He did this at a point about ten or fifteen feet 
east of the switch ahead of him. A string of box ears standing on the 
switch, about five to ten feet from the north line of Edwards Street, cut 
off his view of the tracks beyond him to the north. At the same time he 
listened. There was neither bell nor whistle. Still listening, he crossed 
the switeh, and reaching the main track was struck by a passenger train 
coming from the north at a speed of twenty-five to thirty miles an hour. 

In its opinion, delivered by Mr. Justice Cardozo, the Court said : 


In such circumstances the question, we think, was for the jury 
whether reasonable caution forbade his going forward in reliance on the 
sense of hearing, unaided by that of sight. No doubt it was his duty to 
look along the track from his seat, if looking would avail to warn him of 
the danger. This does not mean, however, that if vision was cut off by 
obstacles, there was negligence in going on, any more than there would 
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have been in trusting to his ears if vision had been cut off by the darkness 
of the night. Cf. Norfolk G W. Ry. v. Holbrook, 27 F. (2d) 326. Pokora 
made his crossing in the day time, but like the traveler by night he used 
the faculties available to one in his position. Johnson v. Seaboard Air 
Line R. Co., 163 N. C. 431; Parsons v. Syracuse, B. & N. Y. R. Co., 205 
N. Y. 226, 228. A jury, but not the court, might say that with faculties 
thus limited, he should have found some other means of assuring himself 
of safety before venturing to cross. The crossing was a frequented high- 
way in a populous city. Behind him was a line of other ears, making 
ready to follow him. To some extent, at least, there was assurance in the 
thought that the defendant would not run its train at such a time and 
place without sounding bell or whistle. L. & N. R. Co. v. Summers, 125 
Fed. 719, 721; Illinois Revised Statutes, (1933 ed.), e. 114, | 84.1 Indeed, 
the statutory signals did not exhaust the defendant’s duty when to its 
knowledge there was special danger to the traveler through obstructions 
on the roadbed narrowing the field of vision. Wright v. St. Louis S. FP. 
Ry. Co., 327 Mo. 557, 566; Hires v. Atlantic City R. Co., 66 N. J. L. 30; 
Cordell v. N. Y. C. & H. R. R. Co., 70 N. Y. 119. All this the plaintiff, 
like any other reasonable traveler, might fairly take into account. All 
this must be taken into account by us in comparing what he did with the 
conduct reasonably to be expected of reasonable men. Grand Trunk R. 
Co. v. Ives, 144 U. S. 408, 417; Flannelly v. Delaware and Hudson Co., 
225 U. S. 597. 

The argument is made, however, that our decision in B. & O. R. Co. 
v. Goodman, supra, is a barrier in the plaintiff’s path, irrespective of the 
conclusion that might commend itself if the question were at large. There 
is no doubt that the opinion in that ease is correct in its result. Good- 
man, the driver, traveling only five or six miles an hour, had, before 
reaching the track, a clear space of eighteen feet within which the train 
was plainly visible.2. With that opportunity, he fell short of the legal 
standard of duty established for a traveler when he failed to look and 
see. This was decisive of the case. But the court did not stop there. It 
added a remark, unnecessary upon the facts before it, which has been a 
fertile source of controversy. ‘‘In such circumstances it seems to us that 
if a driver cannot be sure otherwise whether a train is dangerously near 
he must stop and get out of his vehicle, although obviously he will not 
often be required to do more than to stop and look.’’ 

There is need at this stage to clear the ground of brushwood that 
may obscure the point at issue. We do not now inquire into the existence 
of a duty to stop, disconnected from a duty to get out and reconnoitre. 
The inquiry, if pursued, would lead us into the thickets of conflicting 
judgments.’ Some courts apply what is often spoken of as the Pennsyl- 


1The Illinois Act provides: “Every railroad corporation shall cause a bell of at 
least thirty pounds weight, and a steam whistle placed and kept on each locomotive 
engine, and shall cause the same to be rung or whistled by the engineer or fireman, 
at the distance of at least eighty rods from the place where the railroad crosses or 
intersects any public highway, and shall be kept ringing or whistling until such 
highway is reached.” 

2For a full ‘ene of the facts, see the opinion of the Circuit Court of Appeals, 
10 F. (2d) 58, 5 

8The cases a collected in | A. L. R. 203 and 41 A.L.R. 405. 
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yania rule, and impose an unyielding duty to stop, as well as to look and 
listen, no matter how clear the crossing or the tracks on either side. See 
e.g., Benner v. Philadelphia & Reading R. Co., 262 Pa. 307; Thompson 
v. Pennsylvania R. Co., 215 Pa. 113; Hines v. Cooper, 205 Ala. 70; ef. 
Pennsylvama R. Co. v. Yingling, 148 Md. 169. Other courts, the ma- 
jority, adopt the rule that the traveler must look and listen, but that the 
existence of a duty to stop depends upon the circumstances, and hence 
generally, even if not invariably, upon the judgment of the jury. See, 
e.g., Judson v. Central Vermont R. Co., 158 N. Y. 597, 605, 606, and 
eases cited; Love v. Fort Dodge R. Co., 207 Iowa 1278, 1286; Turner v. 
Minneapolis R. Co., supra; Wisconsin & Arkansas Lumber Co. v. Brady, 
157 Ark. 449, 454; ef. Metcalf v. Central Vermont R. Co., 78 Conn. 614; 
Gills v. N. Y. C. & St. L. R. Co., 342 Tl. 455. The subject has been less 
considered in this court, but in none of its opinions is there a suggestion 
that at any and every crossing the duty to stop is absolute, irrespective 
of the danger. Not even in B. & O. R. Co. v. Goodman, supra, which 
goes farther than the earlier cases, is there support for such a rule. To 
the contrary, the opinion makes it clear that the duty is conditioned upon 
the presence of impediments whereby sight and hearing become inade- 
quate for the traveler’s protection. Cf. Murray v. So. Pacific Co., 177 
Cal. 1, 10; Williams v. Iola Electric R. Co., 102 Kan. 268, 271. 

Choice between these diversities of doctrine is unnecessary for the 
decision of the case at hand. Here the fact is not disputed that the 
plaintiff did stop before he started to cross the tracks. If we assume 
that by reason of the box cars, there was a duty to stop again when the 
obstructions had been cleared, that duty did not arise unless a stop 
could be made safely after the point of clearance had been reached. See, 
e.g., Dobson & St. Lowis 8. F. Ry. Co., supra. For reasons already 
stated, the testimony permits the inference that the truck was in the zone 
of danger by the time the field of vision was enlarged. No stop would 
then have helped the plaintiff if he remained seated on his truck, or so 
the triers of the facts might find. His case was for the jury unless as a 
matter of law he was subject to a duty to get out of the vehicle before it 
crossed the switch, walk forward to the front, and then, afoot, survey the 
scene. We must say whether his failure to do this was negligence so ob- 
vious and certain that one conclusion and one only is permissible for 
rational and candid minds. Grand Trunk Ry. Co. v. Ives, supra. 

Standards of prudent conduct are declared at times by courts, but 
they are taken over from the facts of life. To get out of a vehicle and 
reconnoitre is an uncommon precaution, as every day experience informs 
us. Besides being uncommon, it is very likely to be futile, and some- 
times even dangerous. If the driver leaves his vehicle when he nears a 
cut or curve, he will learn nothing by getting out about the perils that 
lurk beyond. By the time he regains his seat and sets his car in motion, 
the hidden train may be upon him. See, e. g., Torgeson v. Missouri-K-T 
R. Co., 124 Kan. 798, 800, 801; Dobson v. St. Louis 8. F. R. Co., swpra; 
Key v. Carolina & N. W. R. Co., 150 S. C. 29, 35; Georgia Railroad & 
Banking Co. v Stanley, 38 Ga. App. 773, 778. Often the added safe- 
guard will be dubious though the track happens to be straight, as it seems 
that this one was, at all events as far as the station, about five blocks to 
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the north. A train traveling at a speed of thirty miles an hour will 
cover a quarter of a mile in the space of thirty seconds. It may thus 
emerge out of obscurity as the driver turns his back to regain the waiting 
car, and may then descend upon him suddenly when his ear is on the 
track. Instead of helping himself by getting out, he might do better to 
press forward with all his faculties alert. So a train at a neighboring 
station, apparently at rest and harmless, may be transformed in a few 
seconds into an instrument of destruction. At times the course of safety 
may be different. One can figure to oneself a roadbed so level and un- 
broken that getting out will be a gain. Even then the balance of advant- 
age depends on many circumstances and ean be easily disturbed. Where 
was Pokora to leave his truck after getting out to reconnoitre? If he 
was to leave it on the switch, there was the possibility that the box cars 
would be shunted down upon him before he could regain his seat. The 
defendant did not show whether there was a locomotive at the forward 
end, or whether the cars were so few that a locomotive could be seen. 
If he was to leave his vehicle near the curb, there was even stronger rea- 
son to believe that the space to be covered in going back and forth would 
make his observations worthless. One must remember that while the 
traveler turns his eyes in one direction, a train or a loose engine may be 
approaching from the other. 

Illustrations such as these bear witness to the need for caution in 
framing standards of behavior that amount to rules of law. The need is 
the more urgent when there is no background of experience out of which 
the standards have emerged. They are then, not the natural flowerings 
of behavior in its customary forms, but rules artificially developed, and 
imposed from without. Extraordinary situations may not wisely or fair- 
ly be subjected to tests or regulations that are fitting for the common- 
place or normal. In default of the guide of customary conduct, what is 
suitable for the traveler caught in a mesh where the ordinary safeguards 
fail him is for the judgment of a jury. Dolan v. D. & H.C. Co., 71 N. Y. 
285, 288, 289; Davis v. N. Y. C. & H. R. R. Co., 47 N. Y. 400, 402. The 
opinion in Goodman’s ease has been a source of confusion in the federal 
courts to the extent that it imposes a standard for application by the 
judge, and has had only wavering support in the courts of the state.‘ 
We limit it accordingly. 

It is so ordered. 


‘ se ' cases are collected in 43 Harvard Law Review 926, 929, 930, and in 56 

See also: Dobson v. St. Louis S. F. R. Co., supra; Key v. Carolina & N. W. R. 
Co., supra; Gills v. N. Y. C. & St. L. R. Co., supra; Georgia Railroad & Banking Co. 
v. Stanley, supra; Miller v. N. Y. C. R. Co., 226 App. Div. 205, 208; 252 N. Y. 546; 
Schrader v. N. Y. C. & St L. R. Co., 254. N. Y. 148, 151; Dolan v. D. & H. C. Co., 
supra; Huckshold v. St. L. I. M. & S. R. Co., 90 Mo. 548. Contra: Koster v. South- 
ern Pacific Co., 207 Cal. 753, 762; Vaca v. Southern Pacific Co., 91 Cal. App. 470, 475; 


Davis v. Pere Marquette R. Co., 241 Mich. 166, 169; cf. Torgeson v. Missouri-K-T 
R. Co., supra. 
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No. 575—Galvary v. Cuyahoga Valley Ry. Co. (Decided April 2, 1934) 


Agreement between railroad and employee to be governed 
by State Compensation Act as to injuries sustained by employee 
in intrastate commerce valid, and applicable when employee 
injured as result of railroad’s violation of Safety Appliance 
Acts. 


This case was before the Court on writ of certiorari to the Supreme 
Court of Ohio. 

Petitioner alleged injury caused by respondent’s failure to comply 
with Safety Appliance Acts. Both petitioner and respondent had, prior 
to the injury, notified the Ohio Industrial Commission that they elected, 
in case of any injury sustained by petitioner while engaged in intra- 
state commerce, to have their respective rights and liabilities governed by 
the provisions of the Ohio Workmen’s Compensation Act. 

Petitioner brought an action at law for the injuries sustained, and 
respondent ’s answer set up the election to be bound by the State Compen- 
sation Act. The petitioner alleged the agreement to be repugnant to the 
Safety Appliance Acts and void. 

The Supreme Court held there is nothing in the agreement repug- 
nant to the provisions of the Safety Appliance Acts, that it was valid, 
and constituted a complete defense to petitioner’s action. 

Mr. Justice Butler, who delivered the opinion of the Court said : 


‘‘Unless excluded by congressional enactment under the commerce 
clause, State law governs the respective liabilities and rights of railroad 
carriers and their employes growing out of injuries suffered by the lat- 
ter whether in interstate or intrastate commerce. Second Employers’ 
Liability Cases, 223 U. 8. 1, 54. The power conferred upon the Congress 
is such that when exerted it excludes and supersedes State legislation in 
respect of the same matter. But Congress may so cireumscribe its regu- 
lation as to leave a part of the subject open to State action. Atlantic 
Coast Line v. Georgia, 234 U. S. 280, 290. Cf. Napier v. Atlantic Coast 
line, 272 U. 8. 605. The purpose exclusively to regulate need not be 
specifically declared. New York Central R. R. Co. v. Winfield, 244 U.S. 
147. But, ordinarily such intention will not be implied unless, when 
fairly interpreted, the Federal measure is plainly inconsistent with State 
regulation of the same matter. Jil. Cent. R. R. Co. v. Public Utilities 
Comm., 245 U. S. 493, 510. 

The Safety Appliance Acts govern common carriers by railroads en- 
gaged in interstate commerce. The Act of 1893 applied only to vehicles 
used by them in moving interstate traffic. 45 U.S. C., Section 2. Its re- 
quirements were by the Act of 1903 extended to all their vehicles. Id., 
Section 8, Southern Ry. Co. v. United States, 222 U. 8. 20, 26. Moore v. 
Chesapeake & Ohio Ry. Co., ---. U.S. ----, So. far as the safety 
equipment of such vehicles is concerned, these Acts operate to exclude 
State regulation whether consistent, complementary, additional or other- 
wise. Priqg v. The Commonwealth of Pennsylvania, 16 Pet. 539, 617. 
Southern Ry. Co. v. R. R. Comm., Indiana, 236 U. 8. 439, 446. Inter- 
nat. Shoe Co. v. Pinkus, 278 U. 8. 261, 265. The imposition of penalties 
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(id., See. 6) and abrogation of assumption of risk (id., See. 7) are mea- 
sures for enforcement. 

A violation of the Acts is a breach of duty owed to an employee, 
whether he is at the time engaged in interstate or in intrastate commerce. 
And by abolishing assumption of risk the Acts impliedly recognize the 
right to recover for injuries resulting therefrom. But the absence of a 
declaration similar to that in the Federal Employers Liability Act, which 
denounces contracts and other arrangements made for the purpose of ex- 
empting carriers from liability created by that Act (45 U. 8. C., Section 
55), strongly suggests a lack of legislative purpose to create any cause of 
action therefor. Moreover, if there had been such purpose, Congress 
probably would have included provisions in respect of venue, jurisdic- 
tion of courts, limitations, measure of damages and beneficiaries in case 
of death. 

Petitioner cites language in Texas & Pacific Ry. Co. v. Rigsby, 241 
U. 8. 33, 41. But that case is not in point on the question under consid- 
eration in this case. There we were called upon to decide whether a rail- 
road employee engaged in intrastate commerce upon the line of an inter- 
state carrier was within the protection of the Safety Appliance Acts. We 
held that he was. The opinion supports our recent construction of these 
Acts that, while they prescribe the duty, the right to recover damages 
sustained by the injured employee through the breach ‘‘sprang from the 
principle of the common law’’ and was left to be enforced accordingly, 
or in case of death ‘‘ according to the applicable statute.’’ Moore v. Ches- 
apeake & Ohio Ry. Co., supra, Minn. & St. Paul Ry. v. Popplar, 
237 U. 8. 369, 372. These Acts do not create, prescribe the measure or 
govern the enforcement of, the liability arising from the breach. They 
do not extend to the field oceupied by the State Compensation Act. There 
is nothing in the agreement repugnant to them.’’ 


Mr. Justice Stone and Mr. Justice Cardozo concurred in the result. 


No. 663—Charles E. Gay, Jr., Receiver v. Ruff. (Decided April 2, 1934) 


Action against Federal Court receiver of railroad for dam- 
ages resulting from negligent operation of train by his em- 
ployees held not removable from State Court to Federal Court. 


This case was before the Court on writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit. 

Ruff brought an action in the State Court of Georgia against Gay, 
as Receiver of the Savannah & Atlanta Railway, appointed by the Fede- 
ral District Court for the Southern District of Georgia, sitting in equity, 
for damages due to death of plaintiff’s minor son as a result of the negli- 
gent operation of a train by the employees of the Receiver. Gay, prior to 
trial in the State Court, filed in the Federal Court an appropriate peti- 
tion for the removal of the case to the Federal Court. The Federal Court 
denied a motion to remand. (3 Fed. Supp. 264) Thereafter the suit 
was dismissed for want of prosecution. The Cireuit Court of Appeals 
for the Fifth Circuit reversed the judgment with direction to set aside 
the dismissal and remand the case to the State Court. (67 F. (2d) 684). 
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Because of a conflict of decisions!, the Supreme Court granted cer- 
tiorari to determine whether the amendment to Section 33 of the Judicial 
Code authorizes a receiver of a railroad appointed by a Federal Court, 
sitting in equity, to remove from a State Court an action against him as 
Receiver for damages resulting from the negligent operation of a train 
by his employees. 

The Court held the action of the Cireuit Court of Appeals in re- 
versing the judgment of the District Court and directing that the cause 
be remanded to the State Court was proper. In doing so, Mr. Justice 
Brandeis, who delivered the opinion of the Court, said: 


‘‘A suit for damages for an injury resulting from negligent 
operation of a train is not, within the meaning of Judicial Code See. 
33 as amended, a suit ‘for or on account of any act done under color 
of his (the receiver’s) office.’ The receiver here sued, although an 
officer of the court operating the railroad pursuant to the order ap- 
pointing him, is not an officer engaged in enforcing an order of a 
court. The operation of trains through his employees is a duty im- 
posed upon the receiver; but he is not entrusted in his capacity as 
receiver with the service or execution of any process of the court. 
Nor is there reason to assume that he will in this case rest his defense 
on his duty to cause the train to be operated. 

‘‘In Barnette v. Wells Fargo Bank, 270 U.S. 438, 441, the ree- 
ord does not disclose on what ground removal was sought and al- 


lowed in the District Court or the jurisdiction was sustained by the 
Cireuit Court of Appeals. Enough appears, however, to show that 
the case was wholly unlike that now before us.’”’ 


No. 342—State of Florida, Et Al v. United States, Et Al. (Decided 
April 2, 1934). 


Order of Interstate Commerce Commission, under Section 13 
(4) of the Interstate Commerce Act, prescribing intrastate rates for 
transportation of logs, held valid. 


This case was before the Court on appeal from the District Court, 
Northern District of Georgia (4 Fed. Supp. 477), to determine validity 
of an order of the Interstate Commerce Commission requiring the Atlan- 
tie Coast Line to put in force and maintain certain rates for the transpor- 
tation of logs in intrastate commerce within and throughout the State of 
Florida (188 T. C. C. 157; 190 I. C. C. 588). 

The order of the Commission was attacked on three grounds: 


1. That the Emergency Railroad Transportation Act, 1933, had 
deprived the Interstate Commerce Commission of its power, under Sec- 
tion 13 (4) of the Interstate Commerce Act, to make the order. 


1Newell v. Byram, 26 F.(2d) 200, 202 (C. C. A. 8th); and following cases in district 
courts: Matarazzo v. Hustis, 256 Fed. 882, 887 (N. D. N. Y.); American Locomotive Co. 
v. Histed, 18 F. (2d) 656 (W. D. Mo.); Behrens v. Byram, 26 F. (2d) 953 (D. So. 
Dak.); Elliott v. Wheelock, 34 F. (2d) 213. Compare Jones v. McGill, 46 F. (2d) 
334 (D. N. H.); Snider v. Sand Spring Ry., 62 F. (2d) 635, 636 (C. C. A. 10th); 
Knapp v. Byram, 21 F. (2d) 226 (D. Minn.). See also Barnette v. Wells Fargo 
National Bank, 270 U. S. 438, 441. 
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2. That the findings of the Commission are inadequate to sustain 
the order. 

3. That the findings of the Commission are not supported by the 
evidence. 


The Supreme Court perceived no ground for the contention that the 
Commission had failed to make the basic findings necessary to support its 
ultimate conclusion, nor for the contention that there was a lack of sub- 
stantial evidence to support the Commission’s findings. 

In sustaining the power of the Commission to make the order, under 
Section 13 (4), in the light of the amendment to Section 15a of the Inter- 
state Commerce Act by the Emergency Railroad Transportation Act, 
1933, the Court, speaking through Mr. Chief Justice Hughes, said: 


By Transportation Act, 1920 (41 Stat. 484), the Congress granted 
specific authority to the Commission to remove discriminations against 
interstate commerce caused by intrastate rates. The Congress amended 
Section 13 of the Act to Regulate Commerce so as to empower the Com- 
mission to confer with state authorities ‘‘with respect to the relationship 
between rate structures and practices of carriers subject to the jurisdie- 
tion of such State bodies and of the Commission’’. See. 13 (3). And, 
whenever in the course of its authorized investigations, the Commission, 
after full hearing, finds that any rate, regulation, or practice ‘‘made or 
imposed by authority of any State’’ causes ‘‘any undue or unreasonable 
advantage, preference, or prejudice as between persons or localities in 
intrastate commerce on the one hand and interstate or foreign commerce 
on the other hand, or any undue, unreasonable, or unjust discrimination 
against interstate or foreign commerce’’, the Commission is required to 
prescribe the rate thereafter to be charged, or the regulation or practice 
thereafter to be observed, in such manner as in its judgment will remove 
the discrimination. The order of the Commission is to bind the carriers, 
parties to the proceeding, ‘‘the law of any State or the decision or order 
of any State authority to the contrary notwithstanding.’’ See. 13 (4). 

In Railroad Commission of Wisconsin v. Chicago, Burlington & 
Quincy R. R. Co., 257 U. S. 563, 585-587, we reached the conclusion that 
the provision of Section 13 (4) for the removal of ‘‘any undue, unrea- 
sonable, or unjust discrimination against interstate commerce’’ was not 
to be regarded as referring only to discrimination as between persons and 
localities. We held that Transportation Act, 1920, imposed an affirma- 
tive duty on the Commission ‘‘to fix rates and to take other important 
steps to maintain an adequate railway service for the people of the Uni- 
ted States.’’ Intrastate rates, we said, must play a most important part 
in maintaining such an adequate system. If there was interference with 
the achievement of that purpose because of a disparity of intrastate rates 
as compared with interstate rates, the Commission was authorized to end 
that disparity. It was to be ended because it constituted an ‘‘unjust dis- 
crimination against interstate commerce.’’ We concluded that these 
words in Section 13 (4) were not tautological, but had the necessary 
effect of conferring authority upon the Commission to raise intrastate 
rates so that the intrastate traffic may produce its fair share of the earn- 
ings required to meet maintenance and operating costs and to yield a fair 
return on the value of property devoted to the transportation service, 
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both interstate and intrastate. United States v. Lowisiana, 290 U. S. 
70, 75. 

Appellants insist that this result was reached because of what was 
described as the ‘‘ dovetail relation’’ between Section 13 (4) and Section 
15a, and that the amendment of the latter section by Emergency Rail- 
road Transportation Act, 1933, has effected a radical change. They con- 
tend that the Commission no longer has authority to remove an unjust 
discrimination against interstate commerce caused by a disparity of in- 
trastate rates viewed from a revenue standpoint. We are unable to ac- 
cept that view. Section 13 (4) was not amended by Emergency Railroad 
Transportation Act, 1933. The authority conferred by Section 13 (4) to 
prescribe intrastate rates for the purpose of removing an unjust discrimi- 
nation against interstate commerce was not withdrawn. The Congress 
had knowledge of the construction given to Section 13 (4) by this Court 
and of the important effect of that construction in relation to intrastate 
rates found to be inadequate. The conclusion is not lightly to be reached 
that Congress would have undertaken to change a policy of such great 
importance without explicit language indicating that purpose. 

The purpose of the changes in Section 15a is not left in doubt. They 
were made with the manifest object of eliminating the provisions for the 
recapture of excess income of carriers and of revising the rule as to rate 
making. (Note No. 1.) The requirement imposed by Transportation 
Act, 1920, for the adjustment of rates according to rate groups was 
abolished and in substitution the Commission was directed to give due 
consideration to the factors which are specified in the section as amended. 
(Note No. 2.) Thus the Commission is to consider, among other factors, 
the effect of rates on the movement of traffic ;’’ ‘‘the need, in the public 
interest, of adequate and efficient railway transportation service at the 
lowest cost consistent with the furnishing of such service;’’ and ‘‘the 
need of revenues sufficient to enable the carriers, under honest, economi- 
cal, and efficient management, to provide such service.’’ (Note No. 3.) 

Neither the elimination of the group method of rate making, nor the 
substituted rule, suggests an intention to impair the Commission’s au- 
thority over intrastate rates for the appropriate protection of interstate 
commerce. On the contrary, the substituted rule of rate making by its 
express terms emphasizes the carriers’ need of adequate revenues. The 
Congress had provided authority to meet that need where inadequate in- 
trastate rates caused unjust discrimination against interstate commerce. 
The Commission had exercised that authority. The Commission had not 
proposed the diminution of that authority. The new act discloses no in- 
tention to weaken national control for essential national purposes over 
the railway system of the country. It was rather designed to aid that 
control in the light of the depressed economic condition of the railways. 
We conclude that the new rule of rate making left the power of the Com- 
mission under Section 13 (4) intact. 


Note No. 1.—See report of the Committee on Interstate and Foreign Commerce 
of the House of Representatives, H. R. No. 193, 73rd Cong., Ist sess., pp. 28-30. 
Note No. 2.—Section 15a in its amended form is as follows: 


“Section 15a: (1) When used in this section, the term ‘rates’ means rates, fares. 
and charges, and all classifications, regulations, and practices relating thereto. 
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“(2) In the exercise of its power to prescribe just and reasonable rates the Come 
mission shall give due consideration, among other factors, to the effect of rates on 
the movement of traffic; to the need, in the public interest, of adequate and efficiedl 
railway transportation service at the lowest cost consistent with the furnishing of 
such service; and to the need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management, to provide such service.’ 

Note No. 3.—As to the substituted rule of rate making, the House Committee 
said in its report: “The rule of rate making as rewritten in the proposed paragraph 
(2), found in section 205 of the bill, directed the Commission to give due considera- 
tion, among other factors, to the effect of rates on the movement of traffic; to the 
need, in the public interest, of adequate and efficient railway transportation service 
at the lowest cost consistent with the furnishing of such service; and to the need of 
revenues sufficient to enable the carriers, under honest, economical, and efficient man- 
agement, to provide such service. It is difficult to conceive of a reasonable rate 
which would ignore any one of these considerations. The Commission as a fair and 
impartial body acting for the Congress will continue to give consideration to these 
factors. In the case of the power given to the Commission to prescribe just and 
reasonable rates the committee does not believe that it is necessary to encumber the 
statutes with further language which might be mandatory in terms but which could 
add nothing further to the plain duty of the Commission under the law, and which 
might be interpreted to imply a distrust of the Commission in prescribing just and 
reasonable rates. The Commission will and must give consideration to all facts 
developed on the record and see to it that the record is enlightening as to such fac- 
tors as are mentioned in the first section of this bill.” H.R. No. 193, 73rd Cong, 
Ist sess., p. 39. 


No. 920—State of Texas, Et Al v. United States, Et Al. 


This is an appeal from the United States District Court for the 
Western District of Missouri, and involves the validity of the order of 
the Interstate Commerce Commission in Texarkana & Fort Smith Rail- 
way Control, 189 I. C. C. 253, 193 I. C. C. 521. Probable jurisdiction 
was noted on April 9, 1934. 


No. 824—State of Missouri v. Missouri Pacific Ry. Co. 


This case involved a claim of the State of Missouri for $7,000.00, 
founded upon alleged overcharges in railway passenger fares, and al- 
lowed as an unsecured obligation in a receivership proceeding in the Dis- 
trict Court of the United States for the Eastern District of Missouri. 
In a per curiam opinion, on April 2, 1934, the Supreme Court held it 
was without authority to entertain a direct appeal from the District 
Court in this case, by reason of the fact that the Act of February 13, 
1925 deleted from Section 5 of the Judiciary Act a provision for direct 
appeal from decrees of the District Court in cases involving the con- 
struction or application of the Constitution of the United States. 
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